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anyby Contrarydened actions of the defendants. this failure was inadvertent. to the
Having showing general plaintiffs’failed to make this threshold tone of motion for sanc-

tions,§§42under either U.S.C. 1983 or 2000bb nothere is indication that the omission
(the Act),Religious the repetitive.Freedom Restoration was willful or Plaintiffs’ motion is

summary judg-are entitleddefendants to denied.
ment.

H. ConclusionoutstandingPlaintiffs’G. motions to
certify action, injunctivea class for record,reviewingAfter the entire includ-
relief, and for sanctions. ing magistratethe judge’s report, objections

by law,filed applicableand theplaintiffs, theReportA and Recommendation was filed
genuinecourt finds that there is no issue as9, 1994,September addressing a number of

anyto material fact thatand the defendantsplaintiffs’ including plaintiffs’motions motion
judgmentare entitled to aas matter of law.certify injunc­to the action as a and forclass

It is thereforemagistratetive relief. As noted in the
judge’s report, generally certifycourts do not

ORDERED that the defendants’ motion
representative plain­class actions where the summary judgmentfor herebybe and is

proceeding protiff is se. See Oxendine v. granted. It is furtherWilliams, (4th Cir.1975).509 F.2d 1405
Further, soughtthe class to be certified plaintiffs’ORDERED that the motions for

inmates,would involve in excess of an80 summary judgment partial summaryand for
pro litigantsunworkable number of tose judgment be denied. Plaintiffs’ tomotions

transport to and from court and to toallow certify injunctivea class action and for relief
pleadings precedinginfile this case. As the are moot. Their motion for sanctions is de-

reflects, plaintiffsorder the named have been nied.
unable to meet them ofthreshold burden

IT IS SO ORDERED.theyshowing substantiallythat were bur­
in religion.dened their free exercise of their

Any mightinmates who have been included
action,proposedin the class who can show

deprivation rightssome of under either 42
2000bb,§§ or anU.S.C. 1983 would have

adequate remedy protect rightsto their with­
unnecessarily complicatingout the instant

Housing Authority,suit. See Head v. Jellico
(6th Cir.1989) ArneyF.2d 1117 and v.870

(10th Cir.1992).Finney, 967 F.2d 418 Plain­
requeststiffs’ for certification of a ac­class S., S., B.,BennyALEXANDER Alfred

tion moot.are M., Lafayette M.,Christopher Rickyand
S., By Throughand their Guardian adplain-The court thehas also considered
Litem, Lesly BOWERS, individuallyA.requesting preliminarytiffs’ series of motions

juve-representativesinjunctions and as of a class oftemporary restrainingor orders.
niles, Plaintiffs,Since review of the entire case indicates that

relief,plaintiffsthe are not entitled to the
v.injunctionsrequests preliminaryfor or tem-

porary restraining orders are moot. BOYD, individually and inFlora Brooks
capacityPlaintiffs also filed a motion for her official as Director of thesanctions

Department Justice;based on their belief that the defendants of Juvenile Richard
McLawhorn, individuallyresponse plaintiffs’ infailed to serve their to E. and his

capacityplaintiffs.motion to amend on the Inasmuch official as former Commission-
Departmentplaintiffs’ granted, preju-as motion was no er of the of Juvenile Justice

Carolina; F.dice occurred. Defendants have stated that for the of South JohnState
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Mauldin,Henry, Kathleen P. Jen-Frank
Hudgens,Joseph Karole Jen-nings, W.

Neal, individually and insen and J.P.
capacities as former Boardtheir official

Depart-the Carolinafor SouthMembers
Justice, Defendants.ment of Juvenile

A. No. 3:90-3062-17.Civ.

Court,DistrictStatesUnited
Carolina,D. South
Division.Columbia

25, 1995.Jan.

on Denial ofAs Modified
17,Feb. 1995.Reconsideration
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Brown,wether, Harris,Alice V. William S.
Scott, Nelson, Mullins, Riley &M. Clifton

McCormick,Nancy HollyScarborough, C. C.
Walker, Carolina Protection and Advo-South

Inc.,cacy System Handicapped,for the Co-
lumbia, SC, plaintiffs.for

Smith,Woodward,Edward M.- Frances G.
Daves,Woodward, Levintis, Unger, Herndon
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Vanderbilt,Potts, Dept.ery Larry L.& S.C.
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Justice, Columbia, SC, good-faithof for defen- efforts haveJuvenile been made to secure
dants. necessary funding improvethe to con-these

ditions. The denyDefendants further thatHarpootlian, RandolphA. A.Richard
any of the additional violations constitute de-Office, Circuit,Hough, Fifth Judicial Co-Sol.
privations rightsof bysecured the Constitu-SC,lumbia, curiae.amicus

statutorytion or provisions.various
FACT,FINDINGS OF CONCLUSIONS HistoryProcedural of the Case

OF AND ORDERLAW
16,1991,January appointedOn the court aANDERSON, Jr.,JOSEPH F. District

guardian representad litem1 purport-to theJudge.
7, 1991,ed class. On March the court certi-

juvenilesbyThis is an action initiated in- consistingfied the class as personsof -all
carcerated at the four correctional institu- presently and in the future housed within the

operated bytions maintained and the South DJJ correctional facilities. On that same
DepartmentCarolina' of Juvenile Justice date, approvedthe court litigationthe team

(DJJ). The Plaintiffs initiated this action on representassembled the Plaintiffsto in this
28, seeking declaratoryDecember 1990 and action. The court also allowed Richard A.
relief,injunctive damages,as well fromas Harpootlian, Solicitor for the Fifth Judicial

Defendants,the the DJJ commissioner and Carolina,Circuit of South participateto in
challengeboard members. The Plaintiffs nu- this action as amicus curiae.2juvenilesofmerous conditions confinement of

Acting upon request parties,the ofoperated byin bothhoused the facilities DJJ.
Defendants, 23,the courtThey allege acting Septemberthat the entered an order onall

law, deprived severing questionunder color of state 1991 the overcrowdinghave them of
rights by separateof secured the for a indicatingUnited States Con- trial and that the

stitution and various federal statutes. court “preliminarywould make a determina-
population ceilingtion” as to a suitable for allanswer,In their the Defendants admit that

dispute.in provid-DJJ facilities That orderjuvenilesDJJ is forced to house more than
partiesed that the would thereafter be di-hold,designed denythe facilities were to but

negotiaterected remainingto the inissuesovercrowdingthat the rises to the level of a
lightthe “in opinioncase of the court's [onDuringviolation.constitutional the trial of

counsel, which,population] if unchanged, likelywouldease, however,this for the Defen-
anybe embodied in final relief this courtpopula-dants admitted that current levels of

might infashion this case.” The court heardtion minimumexceed constitutional stan-
testimony population questionon the on De-requiringdards and consented to an order a

6,1991.4juveniles cember and The court then deter-overcrowding.release of to alleviate
mined, 31, 1992,in anregard allegationsIn to the other order dated Marchof the

complaint, trydeny separatelythe Defendants either them that its decision to sever and
qualification population questionor admit them with the that inthe was error.3 The

31,initially appointed 3.Although1. The court Inez Moore Ten- the court's March' 1992 order
guardian inappropriateenbaum as ad litem for the class. After determined that it was to decide

working years,the presented piecemealon case for several Ms. Ten- the issues in this case in a
fashion,obligated resignenbaum felt to theso as to avoid the court did determine that immediate

appearance of a conflict of interest when she appropriaterelief was for a subclass of incarcer-
entered the race for Lieutenant Governor of juveniles: seriously mentallyated those who are

appointed LeslySouth Carolina. The court then seriously mentallyill or retarded. As to the
guardian replaceA. subclass,Bowers as ad litem to Ms. members of this the court ordered the

guardians faithfully repre-BothTenenbaum. immediately survey juvenileDefendants to the
sented the interests of their wards in this case. population identify seriouslyat DJJ facilities to

mentally seriously mentally juve-ill and retarded
begin appropriateniles and to treatment forHarpootlian provided helpful2. Solicitor infor-

juveniles. compliedduring those The Defendants havemation to the court the course of this
31, order,portionlitigation. expresses appreciation with this theThe court its of March 1992

Harpootlian anyand the Plaintiffs doto Mr. for his interest in the com- not seek additional
plex presented here and in relief for the members theissues his involvement of subclass at this
the case. time.



Atlanta, GeorgiaCenter nearfor rea- Correctionalconclusion tworeached thiscourt
by Georgia Department of Chil-operated the(1) questionthecourt decided thatthesons:

Also, the courtand Youth Services.in- drenovercrowding could not be consideredof
Columbia, facilitythe South Carolinarelating toother issues visiteddependently of the

Society.Alstonof the Wilkespresentedareconfinement thatconditions of
(2)case; parties and theirand bothin this 1992, expertappointed fiveIn the court

population ceil-based theirexpert witnesses 706: apursuant to Fed.R.Evid.witnesses
bypromulgated iheing analysis on standards educator,juvenile expert, an acorrectional
(ACA).AssociationAmerican Correctional doctor, psychologist, and anmedical a clinical

rejected ashave beenThe ACA standards addition, aIn the court receivedarchitect.
upon to makeinappropriate models which reportcopy of the final of the South Carolina

population determinations.4constitutional Force,Task a blue-ribbonJuvenile Justice
reasons, court declined totheFor those two composed primarily prosecu-ofcommission

tentative,firm, populationor evenestablish tors, officers, family judges,police and court
ceilings. by Associateand headed South Carolina Su-

preme Jean Toal. The TaskCourt Justice31,' 1992 order was en­the MarchAfter
Report many prob-Force identifies of thetered, that the courtparties requestedthe

of faces withlems the State South Carolinapartiesscheduling order to allow thestay its
juvenile crime and contains recommendationsan amicable settle­opportunity to discussan

juvenile justiceimproving sys-for the state’sprovedefforts tothe case.5 Thesement of
tem.6unsuccessful, the ease was thereforeandbe

the active docket and scheduledrestored to non-jury begantrial of this case onThe
trial in June 1994.for 13, 29,August1994 and ended on 1994.June

trial,During of the the courtthe coursepreparing for the trial ofIn course ofthe
sixty-six (includingheard from witnesses sev-case, twenty-twohas conductedthis the court

witnesses)expert oneenteen and reviewedand issuedhearings and status conferences
twenty-six consisting ofhundred and exhibitsaddition,Infifty-four pretrial orders. the

pages.several thousandthe facilities onhas visited all of DJJcourt
occasions, Findingstotaling be seen from the of Factseparate more than As willthree

follow,visits, of Law which thetwenty of visits. On two of the and Conclusionshours
dining that the Plaintiffs haveof a meal in the DJJ court has determinedpartookthe court

acquaint provedto that certain conditions of confinementIn an effort itself withfacilities.
jurisdictions,in other at DJJ facilities violate their constitutionalcomparable facilities

statutory rights.7 imposingthe Lorenzo Bean Youth and Rather thanthe court visited

1994)(April S.C. Juvenile Justicepages [hereinafter798-7994. See infra.
Report'].Task Force

involving challenges5. Few cases to the condi­
juvenile initially soughtfacilities have beentions of correctional Plaintiffs to recover dam-7.The
and, have,litigated agesof those that most have been on behalf of all members of the class. At

See, chief,Bobbye.g., M. v. Mar­settled short of trial. the conclusion of the Plaintiffs’ case in the
2,tinez, (N.D.Fla. 1987) raised,July sponte, questionNo. TCA 83-7003 court sua the of whether

decree);(final Santiag­approvingorder consent be decertified as to thePlaintiff class shouldthe
21,(E.D.Pa.o Philadelphia, discussingdamagesv. No. 74-2589 Jan. the matterclaim. After

counsel,1988) (third stipulation partial thoroughlyin settle­amended with the court entered an
Columbia,ment); 5,Jerry July concludingNo.M. v. District that to alloworder on 1994of
24, 1986)1519-85(IFP) (con­(D.C.Super.Ct. July godamages in thethe claim to forward class

Coler,decree); significantsent In re G.C. v. No. individualInterest action would "introduceof
undated)(S.D.Fla. (settle­ requireliability87-6220-Civ-Gonzalez or defense issues which would

County,agreement); Anthony hearingsseparatement C. v. Pima Afterfor each class member."
27, 1984)(D.Utah (con­ 23(c)(1)providesobservingNo. Civ-82-0811W Mar. that thatFed.R.Civ.P.

decree); Hosp. certifying "maysent Jackson v. Fort Stanton & be altered oran order a class
Sch., (D.N.M.1990) merits,”Training F.Supp.757 1231 theamended before the decision on the

(memorandum order).opinion regarddecertifyand court decided to the class in to
damages Appropriate notice of thethe claim.

Force, was furnished to allcourt's decertification order6. See S.C. Juvenile Justice Task Juvenile
expresses opinionProgress The court noDecade class members.Justice In South Carolina—A for
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scheme, however, programsa court-ordered remedial model which the state of South
Carolina,appropri-the court has determined that the through dulyits represen-elected

identify tatives,ate course of action is to the nature might voluntarily establish,choose to
and extent of the toviolations and then allow programsbut not requiredthat are as a

periodthe Defendants a reasonable of time Thus,matter of constitutional law.10 the
planwithin which to submit a remedial to the grant some,court will to the Plaintiffs but

court for its review.8 all,nearly theynot of the relief seek in this
Introduction case.

delving myriadBefore into the fac­ Secondly, despite the court’s admoni­
case,legal presentedtual and issues in this 81,intion March 1992its order and at

compelled generalthe court is to make a few stages litigation,several later of this both
observations. This case lies at the intersec­ parties arguecontinue to that the court

society’s pressingtion of two of most con­ adoptshould the ACA asstandards the con­
increasingcerns: children and the crime rejectstitutional minima. The court must

mindful,rate. The court must be as an parties’the adoptinvitation to these stan­
proposition, litiga­initial role inthat its this Although might rep­dards. ACA standardsattempt paragontion not tois to construct a

goals,resent desirable it is well establishedtraining programor for“model” school DJJ.
they representthat do not the standardsThe role tocourt’s as the constitutional

minimally acceptable under the Constitution.establishing minimallyis limitedclaims to
above, have,As noted the Defendants fromacceptable constitutional standards. Al­

litigation,the. ofoutset this admitted thatthough inthe court announced its views this
their facilities are overcrowded. The Plain-trial,regard at the outset of the most of the

Defendants,tiffs and the focusing uponbothexpertseventeen whowitnesses testified at
rejected,the ACA standards the court hasurged upontrial nevertheless the acourt

have determined betweenplan beyondversion of a remedial far themselves thatwhat
capacitythe long-termthe court has determined to rated for thebe constitution­ three

ally required.9 operatedThe court is by juveniles.constrained to institutions DJJ is 299
many proposalsthat of Testimonyconclude these are at trial indicated to the court that

any damages might regardon the merits of arising Eighthclaims that with to claims under the
broughtbe on an individual basis. But see Amendment to the United States Constitution.

Romeo, 307, 323, Here,Youngberg trainingv. 457 U.S. 102 S.Ct. the facilities at issue are schools
2452, 2462, (1982) ("In juveniles73 L.Ed.2d 28 foran action who have not been convicted of a

,a crime,damages against professional [operatingfor adjudicateda but rather have been to be
individuals],facility mentally juvenile delinquents. Althoughstate for complaintretarded the as-

professionalthe will Eighthnot be liable if he was serts claims under both the and Four-
Amendments,satisfy professionalunable to his normal stan­ teenth the court has determined

budgetary constraints;,dards because of in such that the Due Process Clause of the Fourteenth
situation, good-faith immunitya applieswould bar liabil­ Amendments to the claims asserted here.

ity.”). providesBecause the Fourteenth Amendment
protectionmore to the Plaintiffs than does the

Amendment,Eighth necessaryit is not for theconcluded,testimony8.After the in this case the
Eighthcourt to reach the claimsAmendmentCongress passed,United States and the President

asserted in this case.signed, the Violent Crime Control and Law En-
1994, 103-322,forcement Act of Pub.L. No. 108

(effective sug-13, 1994). example, testimony9. For the court heardSept. AmongStat. 1796
gesting implementthat DJJ extracurricular activ-things, legislation jurisdic-other this limits the

high newspaperities such as a school or athleticEighthtion of federal courts to entertain Amend-
compete competition.teams to in inter-scholasticbrought by prison challeng-ment claims inmates

programs requit bySuch are not ed the Constitu-ing the conditions of their confinement. Id.
20409, tion.(to§ 108 Stat. at 1827—28 be codified at

3626). court,§ acting sponte,18 U.S.C. This sua
parties question Donaldson, 563,raised with the the of whether 10. See 422 U.S.O'Connor v.

legislation any application 586, 2486, 2499, (1975)this has to this case. 95 S.Ct. 45 L.Ed.2d 396
parties C.J., ("InBoth conceded (Burger, [decidingthat the Violent Crime concurring) issues

commitment],Control and relating involuntary judgesLaw Enforcement Act of 1994 does areto
case,hearingnot bar the court private publicfrom this because not free to read their notions of

Constitution.”).jurisdiction only policy publicthe statute limits the court's health into theor
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kept by thejudges and therefamily courtroutinely thaninstitutions hold morethese
Board, court affordThus, the willjuveniles. most Juvenile Parolenumber ofthattwice

develop aopportunity tothe Defendants the1991 trialtestimony at the Decemberof the
treat theseadequately house andupon planthe totrial centered1994and the June

include,plan mayjuveniles. This remedialjuvenilereducing the correctionalgoal of
option, additional dormito-at the Defendants’figure approaching the ACA-population to a

or,in alterna-only facilities Columbiajuveniles.11 ries at DJJcapacity 299 Theofrated
community-basedregional cor-tively, severaldispute regard popula-in to aofreal areas

facilities.time that rectionalceiling periodthe ofinvolvedtion
re-Defendants tocourt would allow thethe pro-final observation involvesThe court’s

appro-figure, and thepopulation to thisduce juveniles are com-grams to rehabilitate who
by“surge factor”percentage for apriate As articulated into facilities.mitted DJJ
towould be allowedthe Defendantswhich Code, poli-thethe Carolina Children’sSouth

population ceiling inapplicableexceed the juvenilerespectcy state with to delin-of the
emergency situations. juvenilesattempt to rehabilitatequents is to

deprived libertybelow, have of theircourt has deter- who beenAs be seen thewill
process of the fami-any through the commitmentorder a release ofmined that it will not

facilities, ly of Carolina. The court hasbut will instead courts Southjuveniles from DJJ
manyimple- that in cases the rehabilita-developto and determinedrequire the Defendants

working and thattraining tive efforts of DJJ are notprogram appropriatelyforment a
societyjuveniles are often returned to morehousing juveniles who are committed toand

theyprone crimes than were be-by family judgescourt of to commitfacilities theDJJ
Compared to thenot to fore their incarceration.13The court’s decisiónSouth Carolina.

nation,in the South Carolina isjuveniles stems from two other statesorder a release of
(1) in amount ofat seventh from the bottom thebasic the last dormitoriesobservations:

1970s; money juvenilespendsin it on corrections andwere constructed theDJJ facilities
(2) topthe in the rate of adult violentwere con- fifth fromand since the last dormitories

structed, that therepopulation crime. The court has determinedthe of South Carolina
by nearly forty likely a correlation between these twopercent, and ishas increased

that, cases,figures in some Car-juvenile skyrocketed,crime in- and Southviolent has
juvenile producecreasing forty-nine percent olina correctional facilitiesone hundred and

graduates populationslater swell the ofin and 1992 whoSouth Carolina between 1988
figure promi-impose on correctional facilities andalone.12 The court is reluctant to adult

commitpopulation ceiling nently in the of those who laterDJJ facilities a that is ranks
Althoughadults. exactantiquated capacitybased on an level which violent offenses as

obtain, the evidencesignificant figuresno the increases are difficult totakes account of
fifty-six eighty-juvenile that between andpopulation delinquencyin and over indicates

juveniles later commitpast twenty-five years. percentthe Instead of order- two of DJJ
juveniles and are sentenced to adulting the Defendants to release who crimes as adults

by prisons.14 The court hastens to add thatcommitted to facilitieshave been DJJ

(MMPI),Personality Inventory widelyhearing, phasic aparties11. At the December 1991 both
hostility.testingstipulated capacity juve- method of Thethe rated was 299 used clinicalthat

trial, comparedstudy, results from MMPIBy which theniles. the time of the June 1994 the
shortly beinggiven juveniles after admit-position tests tohad modified their some-Defendants

what, given juve-tosuggesting DJJ with results from testsorder a ted tothat the court should
DJJ,shortly dem-juveniles before their release fromto at nilesreduction to no more than 450 520

hostilityjuveniles andhave morelong-term onstrated thatthe three institutions.
aggressive tendencies after their confine-more

Division, ment at DJJ.12. South Carolina Law Enforcement
Division,ReportsUniform Crime Crime in South

Depart-budget for the South CarolinaCarolina 1993. 14.The
(SCDC), agencythe statement of Corrections

operating prisonexpert charged the adult facilitiesexample, wit- with13. For at trial one of the
Carolina, easily growingjuveniles the fasteststudy in South isnesses testified about a in which

budget. thecomponent of the entire state InMulti-at DJJ were administered the Minnesota
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Carolina,at rehabilitation stem In Southefforts incarceration ofunsuccessful
juveniles is said to be forexclusively, the lack of beneficent ratherprimarily, if not from

punitive purposes.than See S.C.Code Ann.adequate funding implementto devise and
(Law. Co-op.1985§ Supp.1993).20-7-20 &juveniles■programsthat to correctwill allow

jurisdiction juvenilesExclusive over who aretheytheir behavior while are at DJJ facili-
alleged delinquentto be is invested theties.15 ' FamilySouth Court. S.C.CodeCarolinaDevelopmentHistorical (3) (4)20-7-400(A)(l)(d), (Law.§Ann. and

of Juvenile Justice Co-op.1985 Supp.1993).& familyWhen a
judgecourt makes a determination of delin­Young historically present-haveoffenders

quency, judge varietythe has options:a ofjusticespecial problems theed for criminal
(whichplace probationthe child on may in­system. juveniles violateThe idea that who

communityclude restitution or service as adifferentlythe law should be treated from
probation); imposecondition of a upfine oforiginated at the end of theadult offenders

$200;to order that the child be orexaminedcentury, Chicago estab-nineteenth when
by physician, psychiatrist, psy­treated a orjuvenile beganseparatea court and tolished

chologist; order other care and treatment asemploy parensthe common-law doctrine of
best”;the court “considers or commit thepatriae protectto children from themselves

custodyto public privatechild the of a orparents.16 twenty-fiveand their Within
§institution. Ann.S.C.Code 20-7-1330years passageof the of the Illinois Juvenile

(Law.Co-op.Supp.1993).1899, all hadCourt Act of but two states
specialized courts for children.17 family judgeestablished When a court determines that

may appropriate,incarceration judgebe the
juvenile justiceA second revolution in juvenilemust commit the the Recep-to DJJ

1967,began in when the United States Su­ periodtion and Evaluation Center for a not
that, juvenileinpreme Court held commit­ forty-five days. Receptionto exceed At the
juvenileproceedings, af­ment courts must Center,and Evaluation social workersDJJ

juveniles protec­ford to basic constitutional perform an evaluation and make a recom-
tions, charges,such as advance notice of the committing ju-mendation to the court. The

counsel,right rightthe to the to confront and againvenile is then once taken before the
witnesses,cross-examine adverse and the committing judge, optionwho has the of re-

Gault,right to remain silent. In re 387 U.S. leasing juvenile familythe to his or her or
1, (1967).1428,87 S.Ct. 18 L.Ed.2d 527 Ju­ committing juvenilethe to one of the three

not, however,veniles are the fullaccorded by Bylong-term operatedinstitutions DJJ.
panoply rightsof that adult criminal defen­ law, the commitment must be for an indeter-

accorded, rightdants are such as the to trial beyondto theminate sentence not extend
by jury. Pennsylvania,McKeiver v. 403 juvenile’s twenty-first birthday. S.C.Code

528, 1976,U.S. 91 S.Ct. 29 L.Ed.2d 647 (Law.Co-op.Supp.1993).§Ann. 20-7-2170
(1971). result, juvenilea pro­ juvenileAs courts still length stayThe actual of for the is

juvenile delinquents Parole,cess in a manner bymore determined the Board Juvenileof
paternal diagnostic juvenilesand than that afforded which authorizes release of based

counterparts. upon guidelines developed bytheir adult criminal internal the

sixteen-year period by juveniles pres-between 1977-78 and 1993- strained the sheer numbers of
94, operating budget bySCDC's receivingincreased inent.” After the evidence this case

$29.9 $224.7million800%—from to million. visitingand the DJJ facilities on two additional
time,During periodthe same of the adult occasions,inmate findingthe court reaffirms its earlier

6,667 17,182.population increased from to In employed by doingpersonnelthat the DJJ are
addition, decade,during pastthe South Carolina theythe can under circumstances.best difficult
spent $202 million to sevenbuild new adult
prisons. Finckenauer, DelinquencyO. Juvenile16. James

Gap TheoryBetween andand Corrections—The1992,15. The court innoted after its first visit to
(1984).Practice 116facilities,the DJJ that the wereinstitutions

by well-meaning, caring"staffed and led individ-
uals, good severelywhose faith 17. Id.[are]efforts
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1977) testimony Grady A.(citing expert of§§ andAnn. 20-7-2096Board. S.C.Code
DeCell; of the Car-(Law.Co-op.Supp.1993). DJJ thus then Commissioner South20-7-2125

Services).nor its back Departmentits front door of Youth Sinceneither olinacontrols
1970s, however,is con-to the institutions andmid to late facilitiesdoor: Admission the

courts; deteriorated,family con- againrelease isby programsthe oncetrolled have
Parole Board. Theby litigationJuvenile prompting filingtrolled the the of this in De-

stay juvenileslength for commit-average of cember 1990.
long-term is seveninstitutionsted to the measure, juvenile in-By any crime has

months. dramatically in recent decades. Onecreased
litigationinat issue thisThe DJJ facilities Department ofstudy by the United States

escape-resistantanare all located behind that, nationwide, juvenileindicatesJustice
campus onhundred-acreon a twofence forty-oneviolent crime increasedarrests for

Columbia,in Car-River Road SouthBroad 1990,percent and 1991.21 Inbetween 1982
date from the lateThe oldest facilitiesolina. delinquency forthe total estimated caseload

Historically,century.18 the condi-nineteenth 1.26 million cases.22the United States was
juvenile in Car-of the facilities Southtions figures inThe South Carolina are even more

1960s,Indeficient. the late How-olina were staggering; inRecent statistics South Car-
James, Pulitzer-prize winning reporteraard growth juvenileolina show that the rate of

Monitor, investi-for the Christian Science significantly outpaced populationcrime has
juvenile systems acrossgated correctional growth.

country and described South Carolina’sthe
expertsAll of the atwho testified trialamong in the nation.19 In re-as the worst

juvenilesuggested that the recent increase infindings, speciala commit-sponse to James’s
continue,likelycrime is to if for no otherAssemblyCarolina Generaltee of the South

demographics. By yearreason than theimprove-hearing to considerconducted a
2005, twenty-three percentthere will betestimonyThe of James and othersments.

teenagersmore nationwide than there arelegislature to enact reformsspurred the state
today.23youthadditional facilities.and to construct

that,dramatically identifyin Inimproved so an effort to the causes of theConditions
rate,1977, juvenileMississippi’s spirallingin a over crime the court care-federal lawsuit

facilities,juvenile fully inquired expertthe Commis- of each ofcorrectional the witnesses
Department opinion ofsioner of the South Carolina of as to their the reasons that under-

expertYouth was as an lie the increase. The reasons most common-Services20 called
testify ly given mayto about South Carolina’s then be summarized as follows: awitness

facility. significant single-instate-of-the-art Birchwood See Mor- increase the number of
(S.D.Miss. families,24gan Sproat, F.Supp. parent432 1130v. involvement with alcohol

According report, Programs, Departmentto DJJ's annual the first 21. Office of Justice U.S.18.
Justice, Serious,Comprehensive Strategyreformatory offacility ain South Carolina was for for

(1994).2Violent and JuvenileChronicboys, which was constructed in 1875. Offenders

Delinquency,22. National Council on Crime and
articles entitled19. In a series of "Children in Newsletter, 15, 1994,Criminal Justice Feb. at 6.

Scandal,” appearedTrouble: A National which
weekly "although juvenilesin the Christian Science Monitor from 23. One writer has noted that

31, 1969,7,July represent percent popu-March 1969 to James described less than fourteen theof
country, they nearlyin this account forpoor lationthe found in theconditions he South Car-

twenty-five percent of individuals arrested forjuvenile justice system,olina as well as in other
homicide, robberyrape,violent crimes such asnation,juvenile programs duringacross the this

Suffredini,and felonious assault.” Brian R.period.time
Note, Gunslingers: PlaceJuvenile A Punitivefor

Justice,Philosophy in Rehabilitative Juvenile 35part government restructuring20. As of a state 885, (1994).B.C.L.Rev. 8991993,program agencyin the name of the was
changed Departmentthefrom South Carolina of 24. As one writer has observed:

Depart-toYouth Services the South Carolina a mountain of scientific evidenceThere is
ment of Juvenile Justice. disintegrate,that when families chil-showing
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drugs, gangsin year. majorityand other involvement and the last fiscal The vast of the
groups, exposureother anti-social juvenilesto violence long-who are recommended for

media,in entertainment inand the mass and placementterm are those who have commit-
juvenilesaccess to firearms. Most who are societyted offenses that generallywould de-

greatest becoming extremelyat ag-risk of scribe as violent or serious.26
gressive and violent tend to share some of

studyA byrecent commissioned DJJ con-experiencescommonthese or characteristics
predictionstains ominous for the future. Ifappear placethat orga-to them on what one

present juveniletrends in violent crime con-“trajectorynization has termed a toward vio-
25 tinue, by year 1,310the 1997 DJJ will needlence.”

beds, by 2002,yearand the departmentthereceiving testimony, carefullyAfter the
1,899will need a total of beds.27 At the timeevidence,considering weighingall the the

trial, population long-termof at the institu-witnesses,credibility reviewingof the the
ranged juveniles.tions from 670 to 730briefs, studying applica-exhibits and and the

law, followingble courtthis makes the Find- juvenilesThis ease involves the who are
ings pursu-of Fact and Conclusions of Law temporarily Receptionhoused at the and
ant to 52.Fed.R.Civ.P. The court notes that Center,Evaluation as well as those who are

anyto following findingsthe extent of the of long-termconfined at the three institutions.
law, theyfact constitute ofconclusions are juvenilesThese claim that the basic ambient

such,adopted anyas and to the extent con- food, shelter,conditions of san-confinement —
fact,findingsclusions of law constitute of itation, living care,space, recreation,health

they adopted.are so classification,programs, discipline, per-and
safetysonal inadequateso expo-that—areFINDINGS OF FACT sure to them deprivationconstitutes a of

DepartmentThe CarolinaSouth of Juve- rights bytheir secured the Fourteenth
agencynile chargedJustice is the state with Amendment to the United States Constitu-

housing rehabilitating wayward youthand in tion.
agesCarolinaSouth between the of twelve

operationAs to the internal of the institu-and seventeen. DJJ case workers around
tions, studyingafter24,767 the extensive inprocessed juvenilesSouth recordCarolina in

case,this the court hasyear determined that somejuvenilesfiscal 1993-94. Most of these
necessary.basic reforms arejuvenile justicewere either The Defen-diverted from the

system already stepsdants haveplaced probation by implementor taken tofamilyon a
reforms,judge. 1993-94, just eight primarilycourt In almost all of these inpercent re-

(2,093) juveniles sponse improvements,toof the who this lawsuit. Thesewere screened
however,actuallywere fallReception sweepingsent to the far short of the andand

Evaluation Center to be considered intrusive relief the Plaintiffs infor con- seek this
long-termfinement at the grantinstitutions. case. For the court to the fullOf relief

Plaintiffs,these, (994)approximately sought byone-half inwere ac- the this case would be
tually placed at duringone of the micro-managementinstitutions to involve the incourt of

intellectual,up physicaldren juvenilesoften end with in South Carolina who are incarcerated
persistand emotional scars that for life.... come from a household in which both natural

crisis,drugWe talk about the the education parents live at home.
crisis, problem pregnancyand the of teen and
juvenile crime. But all these ills trace back Association,Psychological25. American Violence
predominantly to one source: broken families. (1993).Psychology's Responseand Youth: 21

Zinsmeister, Hiroko,”"RaisingKarl The Ameri-
Enterprise, March/Aprilcan ap-1990. Table 3

Table26. 1 attached to this order contains a list-pended graph depictingto this order is a the
ing juvenileof the offenses for which each waspercentage singleincrease in the of births to

4,MayDJJcommitted to as of 1994.mothers in South Carolina since 1950. Table 4
graph showing percentages,is a similar the na-

tionwide, during period. Fabrap, Departmenta 27.similar The Rosser South Carolinaincreases of
roughly parallelon these charts the increase in Juvenile Justice Needs Assessment and Master

juvenile during period. (Feb. 1993).crime the same time Ac- 1-5Plan
records,cording only percentto DJJ twelve of
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for which state bondjuvenile in a manner neither Evaluation Centersthe institutions
money already been committed. Thehasby therequired nor sanctioned Constitution.

already acquired proposedhas thestateovercrowding generally, courtAs to the
sites, anticipated beginis toand constructionoutright ofthat an releasehas determined
shortly.juveniles therefrom the institutions —when

centers, houses,halfway testimonyAlthough the indicated thatpre-releaseare no
reintegrate Recep-at currentavailable to some of the facilities theor similar facilities

substandard,society in best Center arejuveniles into not the tion and Evaluationthe —is
juveniles grantthemselves or the to affirmative reliefinterest of the the court declines

agingof overcrowded conditions to this institution that will be soonpublic. Alleviation as
by simplistic representreplaced.a meat-ax It would an unwise usemay not be solved

rather, the Defendants must be resources forapproach; of scarce the Defendants to
pro- improvedevelop attemptnew facilities and to the structures at theordered to

statutory mis-grams Receptionin to fulfill DJJ’s and Evaluation Center when theorder
pressing at their oth-Defendants have needssion.
Moreover, the courter institutions. finds

juvenilesI rightsthat the constitutional of who
Receptionare to the and EvaluationconfinedReception and Evaluation CenterThe

the date of this orderCenter between and
Reception and Evaluation Center isThe closingthe date of the of the institution will

designatedthe institution to receive and eval- lightnot violated in of the fact that thebe
juveniles long-termuate considered for con- average stay Receptionat and Evaluation is

family Approximate-byfinement the court. twenty-one days, stay, byand the maximum
2,000juvenilesly pass through the institution law, may forty-five days.not exceed BellCf.

law,By juvenile’s stayyear.each a at the 520, 543, 1861,Wolfish, 441v. U.S. 99 S.Ct.
Reception mayEvaluation notand Center (1979) (“We1876, simply60 L.Ed.2d 447 do

trial,forty-five days.exceed At the time of requiringnot that a tobelieve detainee share
average stay twenty-one days.the was admittedlytoilet facilities and rather[an]

Center, sleeping space personsmall with another forReceptionThe and Evaluation the
institutions, generally period sixty dayssepa-oldest of the is a ofDJJ located maximum

Constitution.”).rately violates thefrom the other institutions on Broad
units, cafeteria,livingRiver Road. The and

building appearschool toall have been con- II
activitystructed before the 1950s. The

Long-TermThe Institutionsclearlybuilding pre-dates World War I. The
institutions,long-termThe threeinfirmary operationsand or train-intake are housed

schools,28 Lane,ingappearsin are Willow John G. Rich-what to be an old mobile home or
ards, long-termportable and Birchwood. The institu-classroom. Juveniles at this institu-

generally houseduring stay,tion are tions between 670 and 720evaluated their after
juveniles. averagethey length stayThe of iswhich are toreturned their home coun-

Following descrip-ty disposition by familyfor seven months. is a briefDispo-the court.
physical planttion of the and functions of theequivalentsition is the functional of sentenc-

ing campuses.threeReceptionin an adult Thecase. and
frequently experiencesEvaluation Center se- juve-Lane houses all of the femaleWillow

overcrowding.vere niles, aggressiveas well as the less and
younger campusThe Defendants have their in- males. The Laneannounced Willow

Reception twenty generallytention to close the and Evaluation consists of some structures
by January campusCenter 1996. Its in 1966 and Thefunctions will constructed 1972.

dormitories, cafeteria,regionalbe allocated to Receptionthree and contains five a and

Throughout opinion, "juvenile interchangeably.28. this the terms used
facility” "trainingcorrectional and school” are
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educational, medical, below,Exceptfacil- for theand administrative deficiencies noted the
1972)(constructedinfirmary inities. The court nofinds other constitutional or statuto-

(constructed 1977)facilitythe dental in ry rights.and violations of the Plaintiffs’
long-term campuses.serve all three DisciplineA.

juve-maleJohn G. Richards houses older discipline system necessaryAn effective is
many special pro-niles and contains of the juvenilein a correctional institution to aid

gram campus,Thedorms. John G. Richards controllingin inap-staff and otherviolenceearlygenerallywhich was constructed in the behavior,propriate safetyto maintain and1970s, dormitories, a cafete-consists of five
security, to trainingand serve as a tool forria, and administrative and recreational facil-

purpose juve-the overall correctingof thecampusThe “In-ities. also contains the
niles’ behavior. The Plaintiffs mount a vari-unit, which serves as a maximumtake/SPU” ety against systemof attacks the disciplineoffacilitysecurity for the John G. Richards and

facilities,placein depends pri-at DJJ whichcampuses.Willow Lane The cafeteria facili-
marily upon lock-upthe use of units and CS1970,ty, provides prepa-in foodconstructed
gas punish juveniles disciplinaryto for in-diningration and services for the John G.

challenge proce-fractions. The Plaintiffs thecampuses,Richards and as wellBirchwood
by juveniles placedwhich aredures in lock-Receptionfor theas and Evaluation Center.

up Spartanunits and the conditions of the
oldest, aggres-Birchwood thehouses most lock-up Theycells also seek tothemselves.

campussive male Theresidents. Birchwood imposethehave court a one-hour limitation
campuses.is the newest of the four General- stay lock-upon the duration of their in facili-

mid-1970s,ly campusinconstructed the the ■They impos-ties. seek an order of this court
dormitories,contains four of-administrative ing “less intrusive and more effective meth-

fices, and vocational and academic education- maintaining securityods of and control.”
artificiallyal facilities. It also has an sur- The Plaintiffs also seek to have the court

field,playing gymnasium,faced a an auditori- prohibit gasthe altogether.use of CS
um, shelters,picniccovered and a baseball

exceptionthe gas,With of the of CSuse.diamond. Also located on the Birchwood
below,fullydiscussed more the court hasunit,campus is the aSantee maximum secu-

determined that the United States Constitu-rity facility.
requiretion does not this court’s interventionAll of the on campus-dormitories the three

disciplinary proceduresin the at DJJ.conditioning, heating,es of DJJ have air hot
ofUse CS Gaswater,and cold fire sprinklerdetection and

systems, and water fountains. Most resi- gas potent gasCS is a form of tear used
arranged wingsdence halls are with several primarily for riot control. It draws its name

in dormitory-style configuration,of rooms a Roger Staughton,from Ben and theCourson
lavatory/shower facilitywith a central and developedAmerican chemists who it. The

one or more dailycommon areas for activi- that, recently,evidence at trial disclosed until
many cases,Inties. the common areas are agency policy permittedDJJ the use of CS

space. general,utilized for additional bed In control,” pre-gas to “maintain as well as to
the architecture of the school facilities at the vent harm or the threat of harm to individu-

campuses appears comparablethree to be to gasals. irritates the mucous membranesCS
other educational facilities constructed dur- exposed Exposureof those who are to it. to
ing the same time frame. gas pain spasms in thethe causes instant and

fits,Although originally eyelids, coughing breathing prob-the Plaintiffs’ claims and
DJJ,included all four institutions at as noted lems. Documented studies indicate that CS

earlier, damagethe gascourt has determined that no can cause to the cornea and
skin,blindness;necessary regard damageaffirmative relief to the suchpotentialis with to

burns,Reception blistering, scarring;the and Evaluation chemical andCenter. The as
order, asthmatics,therefore, in-complicationsremainder of forthis will ad- and severe

lungtotality cluding respiratory damagedress the and chronicof the conditions of confine-
long-termment at the three institutions. disease.
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judg-the court’sto substituteregular DJJ would befairlyaused ongas has beenCS

penological authori-trainedThe Defen- ment for that ofinstitutions.in the DJJbasis
ofgas charged the administration DJJindicate that was withrecords tiesdants’ own

inthan 180 times thejuveniles more facilities.used on
credit, DJJ re-year. To its1993 calendar

anymaintainedrecords bequires that strict SafetyB. Fire
juvenile. After review-gas on atime is used testimony on onepresentedPlaintiffsThereports,force/gasuse ofing the Defendants’ safety: securingwhetherrelated to fireissuehowever, gas has beenfinds thatthe court units,lock-upcells of the twothe individualprotectionpurposes other than theforused unit,and the SPU withknown as Santee■ Indeed, Defendants’theof staff or others.

risk ofpadlocks creates an unreasonablegasthat was used “toindicateown records
juveniles inwho are confinedharm to thefiftythan incidentsin moreenforce an order”

these units.in 1993.

DJJ, harmgreatestthe risk ofAtgasthe use of CSfinds thatThe court
Mattressis from mattress fires.from firescounterproductive. Itjuveniles isupon

heat to set off thefires emit insufficientjuveniles towardanger in thecauses more
sprinkler system, but cause substantialcaringsupposed to be forthe adults who are

which can be fatal to theamounts of smokegas punish­a form ofThe use of asthem.
juveniles areoccupants the units if thoseofpain athe victims to inflict asment teaches

quickly. In each of the twonot removedcontrolling others and makes themethod of
DJJ, thirtydisciplinary at the individu­unitsvolatile,juveniles aggressive,more andmore

pad­with individualal cells are all securedproperly authoritylikely respondto toless
fire,a each cell mustlocks. In the event ofMoreover, inappropriate use offigures. the

hand, time-consuming pro­opened by abelong-term compli­gas may cause medicalCS
riskreasons, cess constitutes an unreasonablejuveniles. whichthe For thesecations for

Plaintiffs housed in these twoof harm to thethat the indiscriminatethe court concludes
juveniles’ The court thus concludes that the usegas the constitu­use of CS violates units.

padlocks on the cells in therights the Due Process Clause. of individualtional under
unreasonablytestimony presented lock-upon this unitsuponBased the Santee and SPU

issue, gas safetyinfringes uponthe court finds that should be used the Plaintiffs’ interest.
bodilyonly genuine undoubtedlya risk of serious neces­lockingwhen devices areWhile

control,harm to another exists and other less intru­ alter­sary securityfor and there are
reasonablyof restraint are not lockingsive methods which donative methods available

degreeavailable. tothe of inherent risknot have same
trial,safety. During the the Defendantstrial, BoydDirector Flora BrooksAt DJJ

system“gang” locking foragreed to install aimplementto atestified that she intended
units, supervisorywould allowthese whichpolicy regarding gasthe use of con-new CS

simultaneously unlock all doorspersonnel torequirementssistent with the stated above.
thatin of a fire. The court findsthe eventplansalso that she to maintain aShe testified

adequate protectsystem be tosuch a wouldsystem gasto monitor use and willreliable
safety the Plaintiffs. Thethe interests ofevery gaspersonally review incident in which

include a reasonable time­Defendants shouldis used. The Defendants should therefore
gang lockingincorporationfor of atable theplan gas,include a detailed for the use of CS

lock-up partunits as a ofsystem into the tworequirements of thisconsistent with the sec-
plan responsein tothe remedial submittedtion, plan inpartas of the overall submitted

this order.response to this court’s order.

gas,Except for the use of CS the
Food ServiceC.court finds no other constitutional deficien­

Richards andat the John G.discipline system Juvenilescies in the at DJJ facilities.
diningin theinstitutions dinein the routine Willow LaneFor this court to intervene

campuses. Neither Birch-facilities on thosedisciplinary programsadministration of at
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reasons, juvenilesReception Evaluation Cen- these inwood nor the and DJJFor
screened, classified,facilities should be andfacility. Food is soits own cafeteriater has

aggressive juvenilesthat the are identifiedshipped toprepared Richards andat John G.
separated juveniles.passiveand from moremeals, juvenilesand theBirchwood for two

The level of restraint to be used for eachtransportedat Birchwood are to John G.
juvenile uponshould be some rationalday. .basedfor the third meal each Simi-Richards
professional judgment legitimate safetyas toRich-larly, transportedfood is from John G.

security rightand needs. Inherent in this isReceptionards to the and Evaluation Center
system periodica of review of the initialjuveniles that institution.for service to the at

placement subsequentto evaluate whether
events demonstrate the need for a reclassifi­trial, juveniles, and evenAt several

juvenile’s security requirements.cation of thedirector, that fre­the food services testified
quently foreignand other mat­ recently,cockroaches minimallyUntil a rational and

presentter are in the food served to the adequate system of classification did not exist
juveniles. Defen­ Safety juvenilesThe court finds that the publicat DJJ. to and to the

provide minimallyobligation occasionally bydants have an to was threatened this deficien-
juveniles cy.atadequate nourishment to housed

institutions, containingthat foodtheir and responseIn litigation,to this the Defen-
foreignother matter fallscockroaches and recognized obligationdants have their to es-

minimallymay deemed ade­below what be minimally adequatetablish a classification
quate. and,system by the time of the court’s last

11,1994, begunvisit on October had to fulfilltheyhave thatThe Defendants conceded
obligation by placingthat operationinto aproblemsmust eliminate these and have be-

special department, known as the Admissionstrial, thegun measures to correct them. At
Unit, appropriately classify place juve-to anddirector testified that the de-food services

long-termniles in the institutions. The courtpartment has entered into a new contract
satisfyfinds that the Admissions Unit shouldexterminator,an has installed doorswith new

requirementsthe of the Constitution inweatherstripping responseinand to a consul-
terms of classification. fullThe of thedetailssuggestion, implementedtant’s and has im-

systemclassification that has been estab-proved procedures washingfor utensils and
lished should be included in the overall reme-trays. part planAs a of the remedial sub-

plandial submitted to the court for its re-case,mitted in thethis Defendants should
view.progress report anyfurnish a on these and

E. Educationimprovementsother re-that will assure the
campus Depart-. The of the Carolinaforeignmoval of cockroaches other mat- Southand

independentment of Juvenile Justice is anjuvenilester from food served to at DJJ.
subjectschool district to all state and federal

D. Classification . juve-regarding public education. Alllaws
niles in the four attend schoolinstitutionsClassification, purposesfor the of.

daysp.m.,from 8:30 a.m. until 3:30 five acase, process separating aggres­this is the of
counterparts in tra-week. Unlike their thejuveniles passivefrom and deter­sive ones

however, juvenilessystem, atditional schoolmining appropriate levels of restraint for
yearrequiredare to attend schoolDJJjuvenile juve­uponeach based the threat the

generally the schoolround. Students attendpresents juvenilesnile to other and to the
theycampusassociated with the where re-public. juveniles possess clearlyThe a rec­

side, although who-are of oraheadstudentsognized liberty beinginterest in free from
may transport-peersmost of their bebehindphysical safety.unreasonable threats to their

campus.to another school on the DJJedRomeo, 307,YoungbergSee v. 457 315-­U.S.
16, 2452, 2457-58, School,102 -HighS.Ct. 73 L.Ed.2d 28 At Birchwood vocational edu-
(1982). hand, fields,general pub­On the other the in a of suchcation is available number

communication,protection graphiclic is automo-entitled to reasonable from as art and
work,juveniles bodyand vocationalincarcerated at DJJ. bile mechanics
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program, carpentry,rehabilitation work to formulate not one but two IEPs for the
construction,building juvenile:and introduction to during juvenile’s stayone the brief

personal computers. Receptionat the and Evaluation Center and
juvenileanother if-and when the is confinedGenerally speaking, classes at the DJJ

long-termto a institution. The court findssmall,areschools with a sixteen-to-one stu-
inability properthat the to obtain schoolregularratio in education anddent/teacher

requirementrecords and the burdensome ofeight-to-onean spe-ratio instudent/teacher
formulating juvenilesan interim IEP for ataveragecial education.29 The DJJ student is

Receptionthe and Evaluation Center haveyears expected gradethree below his or her
impaired ability properlythe Defendants’ toprogram highlylevel. The educational is
identify juvenilesand serve confined to theremedial, allowing mainstreamingextensive
long-term institutions who are in need ofjuveniles receiving specialof education.
special education services. As will be seen indispropor-The court finds that there are a

order,the Conclusions of Law section of thistionately high juvenilesnumber of at DJJ
impediments implementa-these two to fullsufferingschool facilities arewho from a

tion of IDEA and Section 504 have now been“disability” as that term is defined in the
removed. With these obstacles out of theIndividuals with Disabilities Education Act
way, expect compliancethe court must full(“IDEA”), § seq.,20 1400 etU.S.C. and Sec-

regardingwith all federal statutes education-1973,tion 504 of the Rehabilitation Act of 29
al needs of students with disabilities.§ seq. recipientU.S.C. 794 et aAs of federal

funds, legal obligationDJJ is under a to above,Aside from the deficiencies noted
identify juvenilesand evaluate who are in aspectthe court finds that no other of the

specialneed of education and related ser- program juve-education at DJJ violates the
juveniles identified,vices. For who are thus statutoryniles’ constitutional rightsor on a

the educational institution must formulate class-wide basis.
implementand an “Individualized Education

F. Medical Services(IEP)Program” juvenile.for the
Among traditionally recognizedthetrial, percentageAs of the time of the of

liberty interests of the Plaintiff class thatjuveniles specialin programseducation at
rightsurvive minimallyconfinement is the to(atrangedDJJ schools between 17.9% Birch-

adequate Gamble,health care. See Estelle v.wood) (at Lane).and 32.5% Willow The
97, 103, 285, 290,429 U.S. 97 S.Ct. 50Defendants’ own educators admitted that

(1976). TestimonyL.Ed.2d 251 at trial dis­perhaps many fifty percent juve-as as of the
closed that medical resources for the variousspecialniles at inDJJ are need of education.
DJJ institutions are stretched to the limit.The court finds that the Defendants have not

relyThe institutions are upon onlyforced toadequately juvenilesidentified in need of
■ three part-­full-time nurses and a handful ofand,special, instances,education in some

populationtime to totalingnurses serve afully implementedhave not formulated and
juveniles.almost 900 One medical doctor isjuvenilesIEPs for those have been iden-who

under contract to visit the facilities once atified.
week for a total of three hours. For thisdifficultyMuch of experi-the that DJJ has
reason, rely uponis emergencyDJJ forced toin regardenced this prob-stems from two

matters,hospitalsrooms at local for such asFirst,lems not making.of its own local
sutures,requiringcuts that could be handledschool districts around South Carolina have

in efficientlyhouse much more and less ex­traditionally ju-reluctant tobeen forward a
pensively.venile’s school records when he or she is sent

second,to DJJ. And Both expertsthe South Carolina the medical and the DJJ
Department of interpretedEducation has inadequatemedical staff testified that the
IDEA rigidly, nurses,and Section 504 requiring practitioners,DJJ number of nurse and

institutions,29. twenty-five-to-oneOutside of DJJ elementarythe statewide stu- and for schools.
thirty-to-one highratio is for schooldent/teacher
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Smith, 828, 1491, 1498,817, 97ap- 430 U.S. S.Ct.prevents providingfromphysicians DJJ
(1977),L.Ed.2d 72 the Court has neverplaces the health 52propriate medical care and

juvenileholding delinquentstoextended itsjuveniles population at risk. Atall in theof
trainingbeing schools for a benefi­minimum, employ housed ata sufficientDJJ should

Admittedly,purpose.. one district courtprovideto centtrained medical staffnumber of
rightextended the of access to courts tosystem for hascomponents of a medicalthe basic

facilities;juvenile primarilybut it did soissue of med-institutions. Central to thethe
stipulated innecessity supervising .because the record that casestaffing the of aical is

juvenilessystem disclosed that most of the had beenphysician to that the overall isassure
havingcommitted to the institutions withoutfunctioning properly to meet the health

represented by legalNursing been counsel. See Mor­population. staffneeds of the
1130,gan Sproat, F.Supp.v.adequately provide 432 1158be available toshould

(S.D.Miss.1977). Moreover, the inrequests, to adminis- courtdaily of sick callreview
care, Morgan merely accepted proposal byareasonably and to theprompt medicalter

juvenilesdefendants that be notifiedidentifyingin andother staff memberstrain that
they might community legaljuveniles’ contact a ser­monitoring the illnesses.

they legalifassociation needed service.vicesadmittedlyan deficientActing to correct
system, with the SouthDJJ has contracted The situation in South isCarolina

Environ-Department of Health andCarolina anyquite providesdifferent. law thatState
(DHEC) run the healthtomental Control juvenile delinquency proceedinginvolved in a

trial,Atprogram at the DJJ facilities.care maythat result in commitment to an institu­
optimistic that the un-werethe Defendants righthas to retainthe counsel or thetion

regarding healthconditionsconstitutional right court-appointedto counsel at state ex­
if whenwould be cured and DHECcare attorney.pense if he or she cannot afford an

During the trialbegins providing services. (Law.Co-op.1985).§S.C.Code Ann. 20-7-740
case, the Defendants were still work-of this manner, juve­providesIn like law thatstate

arrangement withing out the details of the appearingniles before the Juvenile Parole
DHEC; therefore, the Defendants must sub- rightBoard have the to counsel of their

proposal to themit the final with DHEC theycourt-appointedor counsel if can­choice
planpartreview as of the overallcourt for its Ann.not afford such assistance. S.C.Code

in this case.submitted (Law.Co-op.1985).§ Further­20-7-2105
SystemG. Grievance/Ombudsman more, provides that after an initialstate law

no violation of the juvenileThe court finds waiting period, righthas the toeach
juveniles’ rights regardinconstitutional to Parole Board ev­appear before the Juvenile

grievanceoperation of the and ombuds­ purpose parolethe ery three months for the of
system at facilities. this §man DJJ Were Arm. 20-7-2095consideration. S.C.Code

grievance addition,order the reforms to thecourt to (Law.Co-op.Supp.1993). In the evi­
system bysuggested juvenilesombudsman theand aredence at trial disclosed that

counsel, impermis-­Plaintiffs’ the court would periodic with the outsidepermitted contacts
sibly encroaching upon policya decision abilitybe tothus have theand wouldworld.

agency. societybetter left to the legal aid orthe services of asecure
legal representative. Be­appropriateother

LegalH. Access to Assistance providescause the state of South Carolina
court-appointed legalopportunity forthey ampleare consti-The Plaintiffs contend that

at the time of commit­tutionally representationtoentitled to reasonable access the —both
every' threefrequently as onceduring staytheir and that the ment and ascourts at DJJ

be­paroleprovideto months for consideration —andcourt should order the Defendants
juvenilesprohibit thenotadequate library adequatelaw or assis- cause DJJ does“an

the outsideperiodicAl- contacts withpersonsfrom trained in the law.” fromtance
world, Plaintiffs havethe court finds that thethough Supreme has extendedthe Court

rightdeprived of a to reasonableprotections prisonersto adult incarcer- not beensuch
law, the courts.v. access toated for violations of the see Bounds
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regard request recting generallyIn to the for a law their conduct. These rec-

(1)library, ognized principles taking respon-the court finds that the Plaintiffs include:
right library. sibility actions;consequenceshave no constitutional to a law for the of their

matter, (2)practical juveniles learning appropriate ways respondingAs a between the of
(3)nineteen, who’, skills);ages average, (coping learningof twelve and on to others to man-

(4)years expected grade ageare anger; developing posi-three behind their their and a
level, any significant accomplishment.inwould not benefit tive sense of
respect library, provisionfrom a law and the It in programmingis the area of that

expenditureof such would be a foolish of improvedat duringconditions DJJ have most
funds. pendency litigation.•the of this When this

initiated,action was the Defendants offered
ProgramsI. juveniles verythe a pro-limited number of

apparent testimonyIt was from the in this grams: anger management, drug and alcohol
programming gearedthatcase toward cor- and,therapy, appropriate,if sex offender

juvenilesrecting the behavior of is central to filed,treatment. Since this lawsuit was how-
very juvenile training facility.the nature of a ever, the Defendants have initiated several

Virtually every witness who testified in the programs, includinginnovative the Junior
appropriate programmingcase thatasserted (JROTC)Training CorpsReserve Officer

substantiallycan make a difference and en- Program, the Program,START the Cities in
juveniles’ opportunityhance the to succeed Program,Schools Omega Boysand the

upon release from confinement. Ms. Mar- Choir.31 opt participateJuveniles who to in
McClain,lene the Chairman of the Juvenile programsthese and who meet the entrance

Board,Parole testified that the Board would requirements specialare housed in dormito-
(andjuveniles therebyrelease sooner reduce Preliminaryries. data from all pro-of these

overcrowding) minimallyif DJJ amaintained grams juvenilesindicate that the are much
adequate programming.level of Additional- better system,behaved while in the pa-are
ly, programming improvesbecause such the guidelines,roled at their minimum and do
juveniles’ confined,behavior while it reduces theywell after are released from confine-

disciplinarythe lock-upneed for and en- ment. The programsadministrators of these
safetyhances the of the institution for the reported that there is little or no violence in

juveniles minimallyand the staff. Without these gasdorms and that CS is not used.
adequate programming, agencythe simplyis twenty-twoNone of graduatesthe of the
warehousing juvenilesthe ignoringand the program rearrested,JROTC has been and
statutory purpose of their confinement. As only percentabout fifteen of the START
journalist observed,Howard James “Too of- graduates have returned to confinement.

society providesten all that juveniles][for is Significantly, juvenilesall of the in these
storage ripe peaches in a warm cel-—like special programs are housed in dormitories

30lar.” exceed, extent,that to some the ACA-rated
capacity population.for Rehabilitative ef-that,The court finds under the Con­
forts are successful groupswith these ofstitution, minimallya adequate pro­level of
juveniles, however, programsbecause thegramming requiredis in provideorder to

juvenilestake the out of the overcrowdedjuveniles with opportunitya reasonable to
dormitories periodsfor substantial of timeaccomplish confinement,purposethe of their

provide juvenilesand oppor-with reasonableprotect safetyto juvenilesthe of the and the
tunities to correct them behavior.staff, and to safetyensure the of the commu­

nity juveniles trial,once the ultimatelyare re­ At the Defendants conceded that
Minimally adequateleased. program they obligationser­ have developan to effective

designedvices should be juvenilesto teach programming juvenilesallfor of the housed
principlesthe basic that are essential to cor- programsat DJJ facilities. The described

James, (1970).30. Howard Children in ProgramsTrouble 32 31. The JROTC and Cities in Schools at
only programs juvenileDJJ are the such at a

facilitycorrectional in the United States.
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of confinement have a direct bear-incrementally conditionsimplementedabove have been
ing upon one another.than half of theno morepresentlyand serve

For thefacilities.juveniles housed at DJJ
The court finds that a reasonablespe-inenrolled thesejuveniles who are not
population at is that level whichlevel of DJJdevelopthe Defendants mustprograms,cial

physicalprovides the minimum amount ofdeveloping mini-fora reasonable timetable
juveniles adequate living con­space need forhere-programs, as definedmally acceptable

unreasonably threatenditions and does notstay atin, juveniles during their DJJ.for
safety unreasonably purposetheor frustrate

Overcrowding Levelsand StaffJ. Applying this standard toof confinement.
juveniles here,housedofpresent,At the number facilities at issue the court con­the

remains atlong-term long-terminstitutionsin the DJJ that the institutions at DJJcludes
670 tofairly juvenileslevel between 720 currentlya constant house more than the Con­

witnesses,in'have concededjuveniles. The Defendants Allwill allow. of thestitution
DJJ,inat issue includingthat the facilities and staff ofpleadingstheir administration

levels,in a constitu-litigation populationare overcrowded currentagreedthis that at
Thus, only questions to be security safetythe systems relatingtional sense. to andDJJ’s

of theby are the extentresolved this court to such an extent that DJJare overburdened
remedy.appropriateovercrowding performthe Theadequatelyand cannot its mission.

adopthave the court agreed overpopulationPlaintiffs seek to inter­The witnesses that
by the American Cor-promulgated underlying purpose of correct­standards feres with the

Association, which, appliedif to the juveniles’ providingandingrectional the behavior
here, yield adispute public. testimonyin would safety generalinstitutions for the This

juveniles.only 299capacity byoftotal rated corroborated the current recidivismis
(asthehave the court order high eighty-­Plaintiffs wouldThe rate for DJJ adolescents as

juveniles popula-of until theperiodic periodic escapesrelease the ofpercent)two and
figure. Theapproaches the ACA juvenilestion at DJJ the institutions.from

initially that the ACAconcededDefendants
previously, the court visited theAs notedthis, case, byin butapplicablewerestandards

disputein on three occasions.facilitiestrial, they hadtime of the June 1994the many of the dor-thatThese visits confirmedposition as to assert that atheir somodified ex-severely overcrowded. Foraremitories450 to 520to betweenpopulation reduction dormitory the Birch-ample, onthe Moultrie
juveniles appropriate.is rooms,twenty individualcampus haswood

in the Conclusions of Law ninetyAs will be seen many ashouses asbut sometimes
opinion, court must re- Moultrie,of this the routinelysection arejuveniles. At beds

adoptinvitation to thespectfully decline the hallways dayrooms.inand theplaced in the
mini-as the constitutional scarcelyACA standards twodayrooms arein theThe beds

has de-Supreme hardlyCourt itself juvenilesmum. The leaving the withapart,feet
represent “goals”such standardsclared that fromto their bedsenough room to maneuver

organization, but do notsponsoringthe Occasionally,of mustdoorway. mattressesthe
from which constitu-establish the benchmark floor.placed on thebe

may be made.tional determinations
long-­that theHaving determined

reason, findings re-For this the court’s overcrowded, the courtareterm institutions
overcrowding uponnotgarding are based conclude thattonevertheless constrainedisstandards, reviewuponbut the court’sACA by sim­overpopulation thereducingan order

in this case and itsthe extensive recordof inreleasing juveniles is notple expedient of
under chal-to the institutionsthree visits pub­juveniles or theof theinterestthe best

Additionally, noted in itslenge. as the court lic, by the Constitution.requirednor is it
31,1992 order, overcrowding issuetheMarch

noted, last dormitories attheAs has beenin a Themay not be considered vacuum.
inbegan operatingeffectiveness, long-term institutionsthepopulation, programissues of

Carolina, popula-In Souththe mid-1970s.staffing, security, and otherphysical plant,
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juvenile partic- judgesin ingenerally,32and crime court exercise their discretion favortion

ular,33 dramatically probation extremelyhave both increased since and inof diversion an
to cases,that time. It would be an understatement high long-termof reservingnumber

say building programthat hasDJJ’s not juvenilesinstitution beds for more-violent
growthapace significantproceeded with the truly in need of secure confinement.

juvenile delinquency inpopulationin and
effortIn an to obtain a fair ofassessmentCarolina; fact,has, in been noSouth there

juvenilestypes long-the of thecommitted tobuilding twenty-fiveprogram pastfor the
institutions, requestedterm the court theThus, any reduceyears. effort to over-

providetoDefendants recordsconfinementcrowding by working designto thedown
juveniles long-of all who were housed at thebuildingspresent is necessari-capacity of the

prior toterm institutions one month trial.premised on thely flawed because it is inde-
records,The Defendants furnished andthesejuvenilesofnotion that the numberfensible

the court has reviewed them in exhaustiveinneed to be incarcerated South Car-who
that,detail. These records reveal for theequalsin number ofolina 1995 the bed

juvenilesthepart, long-most confined at theonspaces that were constructed the DJJ
term institutions have committed of-seriouscampus quarter century ago.a

requireandfenses secure confinement. ForargueThe Plaintiffs that the court could
example, Table 1 attached to this order sum-juvenilesan immediate release of 200order

juvenilesthe offenses formarizes which weresafety.public.no to The Plain-with threat
4,Maycommitted to DJJ as of 1994. Al-argument theupontiffs base this notion that

though juvenileshalf ofover these were com-juvenilessignificant ofa number incarcerated
amitted for as de-offense“serious/violent”long-term “lightweight”at the facilities are

DJJ,by department’sfined the definition iswho tooffenders have been sent DJJ for
accuratelyunderinclusive —it does not reflectrelatively argu-minor infractions. theWhile

gravitythe of the offenses for which therelativelythatment non-violent offenders
juvenilesother are committed. Table 1Asimmediately be toshould released alleviate

indicates, carrying weaponcrimes such as aovercrowding superficial appeal,has obvious
grounds, dischargingon school a firearm intovery juve-the court has fewdetermined that

dwelling, possessionanda of cocaineLSD orlong-termincarcerated atniles the facilities
bywith intent to distribute are not classifiednoted,category.34 previouslyfall into this As

ContraryorDJJ as serious violent crimes.only percent approximatelyabout four of the
24,000 juveniles to the of inprocessed throughwho assertions some of the witnessesare

ease,family relatively insignificantthis ayearthe courts of South each number ofCarolina
up long-term juvenilesinend the institutions. In oth- at DJJ have forbeen committed

words, familyer DJJ intake workers and propertyminor offenses or status offenses.35

populationThe32. in South Carolina has in- Reportsand 1992 alone.' Uniform Divi-Crime
by forty sion, Division,percent dormitorycreased lastsince the CarolinaSouth Law Enforcement

wererooms constructed at See U.S.DJJ. Bureau Crime South CarolinaIn 1993.
Census, Commerce,Departmentof U.S. of 1970

(1971)Population 2,Census U.S.and Bureau of depicted only34. As on Tables 1 and 13 of theof
Census, DepartmentU.S. 4,of Commerce Statisti- juveniles Mayat716 DJJ as of were1994

(1994).Abstract thecal United 1994States: for what werecommitted described at trial as theof
"lightweight" truancy, shoplifting,offenses of

runningunprecedented awayjuvenileThe and33. in from home. None of theincrease
particularly juveniles being incorrigible.juvenile was incarceratedviolent forcrime—incrime—

the United States and in South is wellCarolina
ten-year period recently passeddocumented. In prohibit familythe between 35. A law will

1991,and juvenile judges sentencing juveniles1982 the number of arrests from DJJcourt to for
2, 1994,byfor murder in the contemptUnited States increased of court. See Act of June Act

ninety-three 7, 75,percent Acts-,-(effectiveaggravated §and assault ar- No. 1995 S.C.
1995,12,by Governor)seventy-twoincreased percent. signaturerests Office of Jan. without of the

Programs, Justice, (to 20-7-2205).DepartmentJustice §U.S. of atbe codified S.C.Code Ann.
Serious, Violent,ComprehensiveStrategy past, family judges occasionally. and In the court havefor

(1994). power juvenilesChronic Juvenile contempt2 In South used their to commitOffenders
Carolina, juvenile repeated episodes generallyviolent crime increased one for of what are

forty-nine percent awayhundred and runningbetween 1988 "status”termed fromoffenses—
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juvenilesjuveniles capable absorbingclassified not of additionalMost who are notof the
by or offenders have long-termDJJ as violent serious from the institutions.released

severe .antisocialnevertheless demonstrated
community-basedtheseBecause alterna-general public.thedangerous toconduct
operating fullprograms capacity,tive are atdeclining toreasonAs an additional for

juve-if court were to a release ofthe orderjuveniles, outright re-of anorder a release
facilities,long-termtheniles from the courttheir notjuvenileslease of to homes would

would, practical purposes,for all be orderingbygoal enunciatedserve the rehabilitative
outright juvenilesan release toof theirThe ar-parties havethe Children’s Code.

super-evenhomes without minimal efforts atgued, experts suggested, thatand the have
practicevision or rehabilitation. Such aofjuveniles pursuant to an orderreleased

juvenileswould disserve would thenwho re-“communitysentthis could be tocourt
theyceive even less rehabilitation than aretheirto assist them withbased” facilities

currently receiving long-termat facili-fact,society. hasreintegration In DJJinto DJJ
must,accepts,If this courtties. as it thecommunity-based pro-precious suchfew

proposition overriding purposethat the ofopera-grams those are inplace,36in and that
juvenilefacilities, commitment in South Carolina isare, long-termtion like the
rehabilitation, maythen notlimit. dis- the court orderstretched to the The evidence

that, campus- outright juvenilesan release ofof the Columbia as aclosed outside constitu-
es, ninety-sixa remedyhas available total of whenDJJ tional such a release would

beds, long-termsixty caregroup home foster purpose.serve no rehabilitative
beds, one hundred and ten marine insti-and

Moreover, ignorethis court cannot' whatoperatingtute These facilities are allbeds.
Supreme Court described asthe has theMoreover,capacitymaximum aat levels.

“legitimate and compelling state interest inlarge percentage of these slots are in facili-
protecting communitythe from crime.”operated by privateandties that are owned

Martin, 253, 264-65,v. 467Schall U.S. 104togroups have contracted with DJJwho
(1984).2403, 2410, 81 207S.Ct. L.Ed.2d Asjuve-provide aservices to small number of

Schall,Supremethe Court in the harmnotedstringent eligibilityniles criteria.who meet
bysuffered a violent crime victim “isshort, community- notIn limited ofthe number

upon perpetrator.”thepresently, dependent ageof of theprogramsbased available—all
operating capacitywhich atare levels—are Id.37

home, style,truancy, incorrigibility. leg- yourand new I knowThe murderer of. I like back-
yourground everything just hopeand Isimply imposes prohibition else.anislation absolute
youfaga or a me tellnot Yankee. Letagainst [sic]being placedcontemners at DJJsuch

things goabout I on. I’m 14some me beforeprovides placementnofacilities. It alternative
***_years and I I’m atold ... live in DYSoptions family judges.court therefor Because

Lane crime with aat Willow for a sexualcurrently occupyingare so contemners bedsfew
me, goindrapeShe called I'm [sic]female. onDJJ, overcrowdingat effect willthe new law’s on

getfamily when I out. I’veto kill her and hernegligible.be
got rapthebefore but someone else forkilled

upputunder I don’t withit. I work Brains.
community-based programs,36. asThe such you.either. But to I heard thatbulls*** back

(rungroup theDJJ’s homes and Marine Institute appealsyour [sic]out of and there think-[sic]
DJJ),by private companya aunder contract with throwing you.ing the I'dof switch on hount

scope litigation.are the ofnot within this they me.if did that to Thenthe P*****[sic]
died, waythey tothem all the hell.when beat

youMaybe else so itshould kill someoneamong37. Included the in this case is aPlaintiffs
longer you intotake for them to turn awouldjuvenile followingwho the to Donaldwrote letter

They’llFry policea man. take timechicken.time,"Pee At the was aWee” Gaskins. Gaskins
Maybeyou tieon him[sic]to that one.trialat one Carolina’sdeath-row inmate of South

up put his neck and fixand some TNT aroundprisons:adult
go couple stepsup you ofcan back a andit so

9,Mr. Gaskins: June 1991 get aroundhim his head bounced thewatch
myHowdy! by saying laughLet me start off I'dwish I could see that. like awalls. I

youMy toname. name is *******. i want' motherf***....
you myare I admire[sic]know that hereo and See Ya

you very everybody [sic]much. I don’t what not so admirecare Your secret
says you, your mass[sic]about but the coolest
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reasons, inforegoingFor all of the the court Two recent studies South haveCarolina
juvenilereject any decentralizingadvocatedto effort to relieve over- correctionalmust

community-facilities in an effort to move tocrowding upon simplisticthethat relies and
programs. Specifically/based the Juvenileapproach releasing juvenilesof backunwise

Report stronglyJustice Task Force advo-an efforttheir communities in to reduceto
cates the decentralization of fa-correctionalcapacitypopulation designto of thethe DJJ

community-cilities and the use of innovativeplant inphysical theconstructed 1970s.
approachesbased corrections in an effort toRather, the order thecourt must Defendants

rising juvenilestem tidethe of crime inju-to construct facilities to houseadditional
South Carolina. The Task Force concludedwho toveniles are committed DJJ. Because

“large,that centralized ... in-facilities areis well the stateit established that should be
herently smaller, regionalless effective thaningiven developingconsiderable latitude an

juvenilealteringinfacilities behavior.” Ju-appropriate plan,remedial the court will al-
Force, supra,Report,venile Justice Task atthe Defendants to decide whether theselow

17.40comprisedbe ofadditional facilities should
Similarly, reportin 1992 prepareda at theatadditional dormitories the central location

DJJ,request Fabrap, privateof Rosser adecentralized,in community-Columbia or
consulting group, buildingrecommendedprograms throughoutcorrectionalbased

regional youththree incenters —each twoSouth Carolina.
phases problem juvenilewithdeal the of—to

ofMost the witnesses who testified at trial delinquency overcrowdingand in Car-South
fact,approach.advocated a decentralized In Fabrapolina. reportThe Rosser was the

experts juvenilein ofmost the field correc- product juvenilestudyof an intensive of
agree thattions decentralized alternative fa- crime in Southtrends Carolina and of the

reducingcilities are at currentlymore effective recidi- facilities available at DJJ.
Although regional mayvism. facilities be countervailingSeveral mili-considerations'

maintain,expensive juvenilesmore to who tate in favor of additional at thefacilities DJJ
are housed at decentralized alternative facili- First,campus. departmentColumbia the al-
ties, homes,group maysuch eligibleas be for ready land,owns acres of of200 most it

programsfederal medicaid and otherfunds fence,escape-resistantbehind an and the
impactthat could reduce the on the DJJ addition of dormitories and related facilities

budget.38 Additionally, decentralized facili- to campusthis benefitwould from economies
multi-purposecan operations,ties serve as Furthermore,of scale. because South Car-

“stepdown programs” halfwaysuch as or state,relativelyolina is a small offamilies
juveniles returninghouses for to their com- juveniles fairlycan atravel short distance to

munities after at long-termconfinement the campus.visit their children at the Columbia
institutions, or perhaps as Texas,alternative sites Many states, York,as Newsuch and

lightweightfor California,offenders who need to be that have moved to decentralize
in a juvenileconfined less restrictive environment for their correctional facilities have done

relatively period placea short of time.39 so in an effort to. the nearer tofacilities

recently passed mending by38. The Violent Crime evaluateControl that DJJ facilities vacated
1994, closings possibleand Law ofEnforcement Act Pub.L. base the state for useNo. in as

103-322, 13,(effective Sept.108 Stat. 1796 residential facilities for shock andincarceration
1994), provisions grants job training programs juvenilescontains for federal to for nonviolent

implement community-based ages eighteen).tostates of fifteencorrection- between the and
30701(a),juveniles. E.g., §al facilities for id.

108 Stat. at 1855. neighboring Georgia opted40.The state of has to
juvenile Georgia,decentralize its facilities. In

Regional twenty-one regional youth39. facilities also be therecould for sta- are short-termused
pro- operating eight regionstus offenders and contemners who are now detention incenters

by being (twenty operated; byoperatedhibited law from confined at are state oneDJJ's Co- is
38; subsidized).supra County partiallylumbia facilities. See note see Fulton and is statealso

434, Sess., addition,Leg., Georgia long-termH.RJ.Res. 110th 2d 1994 In maintainsS.C. four
4811, 27, centers,(effective 1994) (recom-May DevelopmentActs 4812 known as Youth Centers.
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staffing proposal,ajuveniles. Obviously, this is not dants to submit whichthe homes of
insignificantas a factor South Carolina. in thewill be considered context of the over-

plan implementedall to be in thisremedialevent, attempt toany this court will notIn
case.approach isthe Defendants whichsuggest to

type, loca-preferable. Decisions about the
tion, areof facilitiesand structure additional

OF LAWCONCLUSIONSbequintessentially that shoulddecisions
notby policymakers,made the state’s elected jurisdictionhas actionThis court of this

now,by For this court willthis court.41 1343(a)(3),§§under 28 U.S.C. 1331 and and
juvenile atpopulationthesimply declare that injunctivedeclaratory and are autho-relief

unconsti-long-term DJJ facilities isthe three §§pursuantrized to 28 2201 and 2202U.S.C.
the De-tutionally overcrowded and will allow

65.and Fed.R.Civ.P.developopportunity toa reasonablefendants
overcrowding. Thisa alleviate theplan to A. The Constitutional Standard

outright release ofplan not include anshould
incountryaround the are notCourtsjuveniles declinesto their homes. The court

to theagreement appropriateas federal stan­re-square-footageto a minimumestablish
juvenile, Supreme by judge juveniletoper the dard which state deten­quirement because

rigidthat mechanical facilityhas indicated aCourt tion conditions. The CircuitSeventh
not-inappropriate. As this court hasistest applied punish­the cruelhas and unusual

may only ined, overcrowding be determined Eighthment test of the Nel­Amendment.”confinement,many suchlight of conditions of 352,v. Heyne,ex rel. Nelson 491 F.2dson
room,spent typesoutside of theas time the (7th Cir.), denied, 976,355 cert. 417 U.S. 94

place, ofof in and the amountprograms 3183, (1974);41 L.Ed.2dS.Ct. 1146 Mor­cf.
remedialarea available. thecommon When (5thTurman, 993,ales v. 562 F.2d 998-99

by toplan required this is submittedorder Cir.1977) (in dictum, expressing doubt about
court, over-the court will review thethe juveniles’ right to the Duetreatment underreviewed,itcrowding question, as beshould Clause, recognizingbut that theProcessoverallthe broader context of thewithin

may to theEighth Amendment afford reliefplan submitted.remedial
First, Tenth,Ninth,plaintiffs). andThe

addition, staffingthe court thatIn finds have Due Pro­appliedEleventh Circuits the
facilities, physicallike thelevels at DJJ of the Fourteenth Amendment.cess Clause

plant, geared needs of theare towards the 1430, 1431-32Hegstrom,Gary H. v. 831 F.2dconstructed,As new facilities are1970s era. (9th Cir.1987); H.C. ex Hewett v. Jar­rel.ap-ofemploymust sufficient numbersDJJ
1080, (11th Cir.1986);rard, 1084-85786 F.2djuvenile(includingtrained staffpropriately

(1stCollazo, 1172,714 1179Santana v. F.2dofficers, workers, psy-andcorrectional social
denied, 974,Cir.1983), 104cert. 466 U.S.adequately reha-chologists) superviseto and

(1984);2352, L.Ed.2d Milonas80 825S.Ct.custodyjuveniles the ofbilitate committed to
(10thWilliams, 931,F.2d 942 & n. 10v. 691overcrowding,issue staffLike the ofDJJ.

1069,denied,Cir.1982), 103460 U.S.cert.vacuum, butmay not be examined in aratios
(1983).1524, The Unit­75 L.Ed.2d 947S.Ct.in of themust considered the contextbe

decided theSupreme Court has noted Statesprogramsand facil-overall conditions at DJJ
See, Wright,e.g., Ingraham 430v.issue.reason, declineFor this the court willities.

37,1401,37, n.651, 1411n. 97 S.Ct.669the U.S.impose rigidto formulae onmathematical
(1977) reserving(expresslyDefendants, 711will the Defen- 51 L.Ed.2dbut instead allow

attention, Departmentthe Act theon directsthe crime hill that became effective court’s41. In
1995,12, long-term plandevelop toto aJanuary General Juvenile Justicethe South Carolina of

andexpressed in ColumbiaAssembly apparently preference the DJJ "facilitiesits for decentralize
forof beds utilizedjuvenile the number securefacilities. See reducedecentralized correctional

nonviolent,2, 1994, 7, through63(1), nonrepeat the useoffenders§ S.C.of June Act No. 1995Act
12, 1995, supervisionActs-, -(effective involving intenseprograms morewithout ofJan.

communityGovernor). level.”atAlthough services thesignature the neither and treatmentthe of
brought provisionparty to the Id.in this case this
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20(D)question Furthermore,the (Law.Co-op.1985).whether the Cruel Unusualand this
juvenilePunishment applies policy applies byClause to insti- “children ... whoto their

tutions). orcircumstance action violate the laws of this
State and are found to be in need of treat-

reviewing authorities,After these ment or rehabilitation.” S.C.Code Ann.
the has determinedcourt that the Due Pro­ 20-7-20(B) (Law.Co-op.1985).42§

Amendment,cess Clause of the Fourteenth
Indiana, 715,In Jackson v. 406 U.S. 92implicitly encompasses protectionswhich the

1845, (1972),32 L.Ed.2dS.Ct. 435 the Su-Amendment,Eighthof appropriatethe is the
that,preme Court held in the noncriminalreviewingforstandard the conditions at the

setting, relationshipthere must be a betweenAdoptionDJJ facilities. of the strin­more
purpose libertythe for which an individual’sgent Due appropriateProcess Clause is in

taken providedis and'the treatment to thatjuvenilesthis case because the incarcerated
Jackson,person. In involvinga case a men-have, exceptions,at withDJJ facilities few

tally individual,retarded the Court stated:rather,crime; theynot been convicted aof
least, processthe requires“At due that themerely juvenileadjudicatedhave been to be

nature and duration of commitment bearSantana,delinquents. 714 atSee F.2d 1179
purposesome reasonable relation to the for(“[J]uveniles ... who have not been convict­

which the is committed.” Id.individual atprocessed of crimes[ ] have a due interest in
738, 92 S.Ct. at 1858.unnecessary bodilyfreedom from restraint

scrutinywhich entitles them to closer of their Numerous district courts have relied
conditions of thanconfinement that accorded upon employedthe by Supremerationale the

criminals.”); Ingrahamconvicted v.cf. where,inCourt Jackson to hold that as in
Wright, 40,430 at n.U.S. 671-72 97 S.Ct. at Carolina, purposeSouth the incarceratingof

n. (“Eighth scrutiny401412-13 Amendment juveniles trainingin a state school is treat­
onlyappropriateis after the state has com­ rehabilitation,ment and the Due Process

plied guaranteesthewith constitutional tra­ “requires pro­Clause that the conditions and
ditionally prosecu­associated with criminal grams reasonablyat the school must be re­
tions.”). to purpose.” Morgan Sproat,lated that v.

clearly 1130,South Carolina law F.Supp. (S.D.Miss.1977);establishes that 432 1135 see
juvenilespurpose confiningthe of Kelley, 575,who violate F.Supp.also Martarella v. 349
them, (S.D.N.Y.1972)punish (“Wherethe is providelaw not to State,but to 585 the as

training and to patriae, detention,services correct delin- parens imposestheir such it
quent say,behavior —that tois to rehabilitate meet requirementcan the Constitution’s of

example, Code, if,them. For processthe if,Children’s ... onlydue and it furnishes
statutory authoritythe- confining juve- adequatefor detainee.”);treatment to the Pena

facilities, partniles DJJ Youth,at declares ofas a v. New York State Div. 419for
(S.D.N.Y.1976).its Policy” 203,“Children’s that F.Supp.“[f]or children in 206-07 But see

services, guidance, Collazo,need (re­of care and the State v.Santana 714 F.2d 1176-77at
shall secure those fusingservices as are needed to to recognize rightconstitutional to

emotional,serve physicalthe mental and wel- juveniles);rehabilitative treatment for Mor­
Turman,fare (5thof the children the 993,and best interests of v.ales 562 F.2d 997-98

Cir.1977)community.” (same).43§the S.C.Code Ann. 20-7-

overriding goal juvenile42. patriaeThe of prosecutingrehabilitation attorneyens thanrather
recognized by Supreme judge.was the Court Kentin v. and

States, 541, 554-55,United 383 86U.S. S.Ct.
Traditionally, recognized43. courts that have a1054,1045, (1966):16 L.Ed.2d 84

rightconstitutional to rehabilitative treatment for
theoretically engagedThe Juvenile juveniles generallyCourt is in employedincarcerated have

determining the of right.needs the child of soci-and two basic theories to divine such a These
ety adjudicating initially developedrather than criminal conduct. theories were thein context of

objectives provide guid- mentallyThe personsare to ofmeasures ill or retarded committed to
pro-ance and for the hospitals.rehabilitation child and mentalstate institutions or Courts

society, responsi-for juveniletection to fixnot criminal extended these theories to the context of
guiltbility, punishment. schools,par- delinquentsand trainingThe isState incarcerated in be-
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juvenilesaddition, guarantees areProcess Clause to who incarceratedIn the Due

581,mentally (quotingatincompetent or U.S. 95 S.Ct. at 2496 circuitjuveniles, like re­cause
individuals, though,opinion). Significantly,generally court the Chiefthe samefall withintarded

question principlegeneral­ Justice did not the onepatriae authority See thatparens of the state.
966,Collazo, specifically purposesiswho for ofF.Supp. committedly 533 972Santana v.

entitled the Due(D.P.R.1982) treatment is under Process(discussing development ofthe the
minimally adequatetheories, Clause to treatment. Rath-although"right eventual­to treatment”

er, challengedmerely(1st he the lower as-them), court’saff'd,ly rejecting 714 1172F.2d Cir.
respondent'ssumptiondenied, 974, 2352, that the need treat-1983), forcert. U.S. 104 S.Ct.466

ment was the sole rationale for his commitment.(1984).80 L.Ed.2d 825
noted,BurgerAs Chief Justice the state statutecourt,adopted bytheory, is thisThe first which

authorizing requirenotcommitments did that apronounce-support Supremethe Court’sfinds in
However,patient be treated. because the courtIndiana, 715, 738,in v. 406 U.S. 92ment Jackson

appeáls explainof did not conclusionits that the1845, 1858, (1972),32 L.Ed.2d 435 thatS.Ct.
solelyrespondent hewas committed becauseprocess requires that the nature and dura-"due

treatment, Burgerneeded Chief Justice deter-bear reasonable rela-tion of commitment some
premise Appeals’mined "the the Court ofthat ofpurposeto the for which the individual istion

that,theory have atfirst must been least withpreviously, awhen statecommitted.” As stated
respect persons physicallywhoto are not dan-juveniles purpose ofincarcerates for the treat-
gerous, powera State has no to confine therehabilitation, Carolina,or as does Southment
mentally except, purpose providingill for the ofprocess requires ofdue that the conditions con-

Burgerthem with treatment.” Id. concludedpurpose.reasonablybe to thatfinement related
premisethat is becausethis flawed the state’sSee, F.Supp.e.g., Morgan Sproat, atv. 432 1135— authority parens patriaetraditional as it toallows36.

confine individuals for reasons other than treat-quidtheory prois known as theThe second ment, providing with asuch as them more hu-theory.quo, compact, Under thisor mutual 581-82,place atmane of confinement. Id. 95approach, are re-courts have held that states S.Ct. at 24.juvenilesquired to incarcerated asrehabilitate Collazo, (1stIn F.2d 1172Santana v. 714 Cir.affording juveniles proce-fewerconsideration for denied,1983), 974, 2352,cert. 466 U.S. 104 S.Ct.safeguards than those afforded to adultdural (1984), Circuit80 L.Ed.2d 825 the First Court ofwords, quidthecriminal defendants. In other Appeals Burger’sapplied Chief Justice concur­juvenilequopro theory provides that because ring opinion Donaldsonin O'Connor v. and con­
delinquency proceedings generally do not involve (as below)cluded did courtthe district that no

protec-range procedural processthe full of due right to rehabilitation exists forconstitutionaltrial, providea musttions of criminal the state juvenile delinquents. 714 F.2d atincarcerated
juvenilesincarcerated to makerehabilitation to Turman,1176-77; also v.see Morales 562 F.2dSantana,generallyup for the difference. See 533 993, dictum,(5th 1977) (in rejectingCir.997-98

quid proF.Supp. (discussing quoat the969-70 right juvenileto for of­constitutional treatmentit).theory, eventually rejectingalthough fenders). appeals reject­court of inThe Santana
quid pro theoryvalidity quo isThe of the now above and thated both theories described held

Donaldson,suspect.quite In v. 422O'Connor juveniles parensincarcerated under the state’s
563, 2486, (1975),45 396U.S. 95 S.Ct. L.Ed.2d process rightpatriae authority tohave no due

Burger's concurring opinion specif-Chief Justice treatment, "may legitimatelybecause the state
585-89,rejects theory.ically atthe 422 U.S. 95 protect societysolely fromconfine individuals to

C.J.,(Burger, concurring).S.Ct. at 2498-2500 them.” F.2d at714 1176.
an 42O'Connor involved action under U.S.C. proagrees quid quoThis the doc-court that

by patient§ 1983 a former of a state mental longer light of Chieftrine is no valid in the
hospitalhospital thewho was confined to for concurring opinion in How-Justice's O’Connor.

years.almost The held that "afifteen Court ever, to have thethe Santana court seems read
constitutionallyState cannot confine without broadlyBurger regardwith toconcurrence too

nondangerous capablea who ismore individual theory. Although BurgerChief Justicethe first
surviving safely byin freedom himself or withof mayrecognized O'Connor that states confinein

familyhelp willing responsibleof andthe mem- providethan toindividuals for reasons other
576, atbers and friends.” Id. at 95 S.Ct. 2494. treatment, not that whohe did state individuals

Although Court reach thethe declined to more purposes treatment have noare confined for of
relating to adifficult constitutional issues con- right to receive that treatment.constitutional

treatment, 573,right id. at Indeed,fined individual’s to pronouncement apparentlya wouldsuch
2492, BurgerS.Ct. at Chief in his95 Justice Supremerun the Court’s mandate inafoul of

concurring disposed Indiana,opinion specifically of the supra, that nature of confine-Jackson v.
respondent’s arguments right reasonably purposefor a constitutional ment related to the of thebe
to treatment. confinement.

O’Connor, analyzedBurger policyIn Justice Accordingly,Chief the because South Carolina’s“appeals’ incarcerating juvenile delinquentsof 'where ...court statement that the is tobehind" rehabilitation,"parens patriae provideis therationale for confinement the with court hasthem
treatment,patient juvenilesis of DJJrationale that the in need that the at are entitleddetermined

process requires minimally rehabilitative treat-the due clause that under the Constitution to”adequate provided.’in ment.treatment be fact 422
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decision,right reasonably by professional,if[T]hethe to safe conditions of made a is

valid;confinement, liability maypresumptively be im-freedom from unreasonable
onlyrestraint, posed by pro-when the thebodily minimally decisionadequateand

departurefessional is such a substantialtraining protectto Young­those interests.
accepted professional judgment, prac-fromRomeo, 307, 2452,v.berg 457 U.S. 102 S.Ct.

tice, standards as to(1982)44 or demonstrate that73 L.Ed.2d 28
responsibleperson actuallythe did notcase,Safety, in the context of encom­this judgment.base the decision on such a

passes right pro­the Plaintiffs’ to reasonable
323, 102 atId. at S.Ct. 2462.others,aggressionfromtection the of wheth­

The emphasizecourt must thatjuvenileser “others” be or staff. Thomas S.
litigation identifyits in thisrole is to mini­1178,Flaherty, F.Supp.ex rel. Brooks v. 699

mally acceptable forstandards treatment and(W.D.N.C.1988), (4thaff'd,1200 902 F.2d 250
words,rehabilitation. In other notit is nec­Cir.), denied, 951,cert. 498 111U.S. S.Ct.

essary the provide possi­that state the best373, (1990).112 335L.Ed.2d
trainingble services and available to the

The in frominterest freedom unrea­ The inPlaintiffs. test this case is whether
bodilysonable restraint includes freedom providing minimally adequatethe isstate or

unnecessary bodilyfrom throughrestraint training necessaryreasonable services and to
unreasonablymechanical as welldevices as protectedensure the interests of the Plain­

restrictive conditions of confinement. Un­ appropriatetiffs. It is not that the state be
reasonably restrictive conditions of confine­ imposesheld to a standard which affirma­an

undulyment are those which restrict the duty purposetive to in the ofsucceed cor­
juveniles’ offreedom action are notand rea­ recting juveniles’ Althoughthe behavior.
sonably legitimate securityrelated to or safe­ desirable,maysuch a bestandard it is not
ty needs of the institution. constitutionally mandated. All isthat re­

quired juvenilesthat theis be underhousedright minimally adequateThe to training is
providethatconditions them with a reason­difficult bymore to define. As noted the

opportunityable to correct their behavior.Supreme Youngberg:Court in
Obviously, incorporatesthis standard the se­

is not ... identifyIt feasible to define or curity, program, and service functions that
type training may requiredthe of that be juvenileare basic to corrections. These ba­

everyin properly maycase. A court start sic services include sufficient ofnumbers ad­
generalizationwith the rightthat there is a equately purposetrained staff that ofso the

minimally adequate training.to The basic advanced,maythe confinement be minimal
requirement adequacy,of in terms more programming reasonably gearedlevels of to­

courts, mayfamiliar to be stated as that aiding juvenilesward correctto their behav­
training lightwhich is inreasonable of ior, minimallyand other thatservices are

libertyidentifiable interests and the cir- givenecessary to the Plaintiffs a reasonable
cumstances of the case. opportunity accomplishto ofpurposethe the

25, 102457 at 319U.S. n. at 2460 n.S.Ct. 25. protectingconfinement while the other rec­
Additionally, bynoted Youngbergas the ognized safetyinterests in and reasonable
court, when upona court is called to decide restraint.
what is underreasonable the circumstances decidingIn minimum constitutional re-
presented, the court quirements for the institutions under chal-

here,judgmentmust show deference to lenge bythe ex- this court is not bound stan-
by qualified professional.... organizationsercised a promulgated bydards such as

Jackson,Youngberg, challenge deprived44. libertylike a of theirinvolved because of their status.
by Additionally, parts Youngberga mental retardate to the conditions of his the three of the test

Although Youngberg square- uponconfinement. is not are aall based determination of what is
ly applicable juveniles,to this court has deter- under thereasonable circumstances—an elastic

Youngberganalysis appropriate concept appropriatethat adjustmentsmined the is that allows for
juvenile setting juvenile juvenile delinquentsin a correctional in the factbecause view of that some

retardates,delinquents, propensitylike mental have been have demonstrated a toward violence.
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(1981),2392, SupremeAs 69 L.Ed.2d 59 theAssociation.Correctionalthe American
Supreme against “assuming opin­Courtby the Court cautioned thatnoted United States

520, 27, experts99Wolfish, prison441 n. ions of as to desirable condi­in v. U.S. 543Bell
(1979),1861, 1876 27,n. L.Ed.2d 447 to [Constitutional60 tions suffice establish stan­S.Ct.

13, 101these vari­ atthe recommendations Id. n. at 2400 n.“[W]hile dards].”of 348 S.Ct.
[including Americangroups Althoughthe Correc­ aous Rhodes constitution­13. involved

in cer­may be challenge byAssociation]tional instructive toal .conditions encountered
cases, they not thesimplytain do establish subjectprison onlyinmates to theadult

rather,minima; they establishconstitutional Eighth prohibitionAmendment’s of cruel and
inby organizationthegoals recommended punishment, underlyingunusual the rationale

reject­question.”45 have alsoLower courts portionquotedthe of the Rhodes isdecision
:impose as con­ed to ACA standardsefforts here­applicable This court must be the final

example, Gary H.minima. For institutional standards,ofarbiter minimum constitutional
(9th Cir.1987),831 1430Hegstrom,v. F.2d although opinions expertsof in fieldand the

a establish­the court entered decreedistrict helpful, they bindingnotare are on the
grounds, guide­ing, federal constitutionalon court.

facility formanaging a adolescentlines for
As to the discrete issue of over­juvenile doing,court. In sowards for the

crowding, squarethe of feet allottednumberexpert testimony anduponthe reliedcourt
juvenile not theto each is determinative ofbyadoptedfor incarcerationthe standards

constitutionality space.availableof the Oth­Theprofessional associations. Ninth Circuit
factors,er such as the amount of commonAppeals rejected the district court’sCourt of

spentavailable the amount timearea and ofadoption professionalof various“wholesale
cells,the must also be considered.outsideconcepts for model institutions.”associations’

520,Wolfish, 441Bell v. 99 S.Ct.See U.S.that theseId. The court determinedat 1433.
(1979); Estelle,1861, 60 L.Ed.2d 447 Ruiz v.constitutionallywere mandat­standards not

(5th Cir.), part1115679 F.2d amended intrial ordered concluded that the court’sand
(5thin F.2dpart,and vacated 688 266 Cir.remotely requiredanythingexceeded]“far

denied,1982), 1042,cert. 460 U.S. 103 S.Ct.Id.;by alsofourteenth amendment.” seethe
(1983);1438, 795 v.75 L.Ed.2d WilliamsBell, 51, (D.Conn.F.Supp.621 60Miles v.

(5th Cir.1977);Edwards, 547 F.2d 12061985) (“Although and APHA stan­the ACA
(C.D.Cal.Gates, F.Supp.v. 450 583Stewartgoalsappropriate formulat­dards constitute

Pitchess,1978); F.Supp.v. 457field, Rutherfordexperts may providein andbyed the
Wolke,(C.D.Cal.1978); v. 460Jordan104prisonguidance for administrators or other

(E.D.Wis.1978), rev’d, 615 F.2dF.Supp. 1080they notgovernment,of the dobranches
(7th Cir.1980).749minima.”) (citingestablish constitutional

13,337,Chapman, n.Rhodes v. 452 U.S. 348 case,in theFinally, fashioningin relief this
2392, 13,n. 69 59101 2400 L.Ed.2dS.Ct. Supremebe of themust mindfulcourt

(1981), Wolfish,Bell v. 441 at 543-­and U.S. admonitionCourt’s that
27).27,44 Then. 99 S.Ct. at 1876-87 n. compelling in-“legitimate and stateThe

must, therefore, byreject thecourt invitation protecting communitythe frominterest”
and Defendants in this ac­the Plaintiffs the Supreme[Thecannot doubted.crime be

for ofadopt purposestion ACAto standards pre-before that crimehas]Court stressed
fashioning relief in this case. objective,” andweightyis “a socialvention

juve-persists in theaccept interest undilutedSimilarly, thisthis court is not bound to
by theharmnile context. The sufferedexpertof all the wit-the recommendations

dependent upon theof a crime is notin In victimwho have testified this case.nesses
And to337, perpetrator. the harmage of theChapman, 452 101 S.Ct.Rhodes v. U.S.

pretrial who arechallenge detaineesstandards for45. to mumBell involved a constitutional
litigation,brought by pretrial inprotected,of confinement as the Plaintiffs thisconditions are

536,Although case did not involvedetainees. the 441 99by Clause. U.S. atthe Due Process
facilities,juvenile Bellthe Court incorrectional 1872.S.Ct. at

upon mini-was called to establish constitutional
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society disabilities;generally may greater learningpairments, specificbe even in or
given highthis context the rate of recidi- and

among juveniles.vism (ii) who, thereof,by specialreason need
Martin, 258, 264-65,v.Schall 467 U.S. 104 andeducation related services.

2403, (1984) (cita­2410,S.Ct. 81 L.Ed.2d 207
1401(a)(1)(A).§omitted). “Special20Scholl, U.S.C. edu­upheld,tions In Courtthe

cation” has been defined to includeagainst challenge,a “[[In­constitutional a New
pretrial classroom,York of inrequiringlaw the detention struction conducted the in the

juveniles committingall home, institutions,arrested for an of­ hospitalsin and inand
so,doingInfense. the Court stressed that 300.17(a)(1)(i).settings.” §other C.F.R.34

importance preventionthe of crime out­
eligibleTo be for federal assistance undereffects,weighed punitive espe­the statute’s

IDEA,the states must ensure that a “freecially light highin of the recidivism rate
publicappropriate education” is available tojuveniles.46among

meet the child’s identified 20needs. U.S.C.
StatutoryB. The Standards 1412(2)(B);§ §34 C.F.R. The300.121.

policystate must have a in to identify,effectattending trainingJuveniles the schools
locate, and evaluate children who ahaveoperated by potentially byDJJ are covered
disability suspectedor who havingare of athree federal education thestatutes: Individ-

1412(1)Act, (2)(C);§disability.uals with 20Disabilities Education 20 U.S.C. & 34
(“IDEA”);§ §seq.U.S.C. 1400 et Section 504 C.F.R. 300.128.

1973,of the Act ofRehabilitation 29 U.S.C.
providesThe IDEA that(“Section 504”);§ 794 and the Americans

Act, §with 42Disabilities 12101U.S.C. et [t]he State agencyeducational shall be re-
(“ADA”).seq. sponsible assuringfor the require-that

ofments are[IDEA] carried andout that
IDEA programsall educational for children with

purposeThe of the IDEA is “to State,disabilities within the including all
assure that all children with disabilities have programs bysuch anyadministered other
available to them ... a appropriate pub­free or agency,State local will be under the
lic emphasizes specialeducation which edu­ general supervision of persons respon-the
cation designedand related services to meet programsforsible educational for children

unique 1400(c).§their needs.” 20 U.S.C. with disabilities in the State educational
IDEA,purposesFor of the termthe “chil­ agency and shall meet educational stan-

dren with disabilities” is todefined include of the agency.dards State educational
children

1412(6);§20 U.S.C. see also 34 C.F.R.(i) retardation,with mental hearing im-
§ regulations300.600. The make it clearpairments including deafness, speech or
that programs”the reference to “alllanguage impairments, includesimpairmentsvisual

blindness,including state correctional facilities thatand the re-serious emotional dis-
turbance, quirementsorthopedic impairments, autism, applyof the IDEA to such facili-

injury, 300.2(b)(4).traumatic brain §other health im- ties. 34 C.F.R.

528,Pennsylvania, court, courts,46. In ty.... juvenileMcKeiver v. 403 U.S. 91 The like other is
1976, (1971),S.Ct. 29 SupremeL.Ed.2d 647 the obliged employtherefore to all the means at
quoted approval following hand,Court pas­with the excluding incapacitation,not for achiev-

sage a report presidentialfrom 1967 of a task ing protection. distinguishthat What should
force: juvenile greaterthe thefrom criminal courts is

rehabilitation,spirit emphasis uponjuvenileThe that animated preoccupa-the notcourt
part bymovement was infed tion with it.humanitarian

6,compassion for offenders who were chil- 403 at 546 91U.S. n. S.Ct. at 1986 n. 6
compassion] quoting[Thisdren.... should be[not] President’s Commission on. Law En-

Justice,reality. juveniletoallowed outrun The court is forcement and Administration of Task
law, charged agenciesa of Report: Delinquencycourt like other Force andof Juvenile Youth

justice (1967)).protectingcriminal with the communi- Crime 9
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juveniles’theten to send school rec-504 refusedSection
DJJ, citing Familyto the Educationalordsthat no other­provides504Section

Act,Privacy §20Rights and 1232U.S.C.disabilitywith aqualified individualwise
(“FERPA”). records,theWithout schoolshall, disability,solely of that bebecause

properlyare unable to devel-DJJ educatorssubjectinparticipation or tofromexcluded
op Secondly,an De-IEP. South Carolinaany program or“under activi­discrimination
partment of Education auditofficials whoreceiving financial .assistance.ty” federal

have mandatedDJJ schools that DJJ formu-activity”phrase “programs or includesThe
one, juveniles:late not but two IEPs for theagency,operations department,aall of the of

juvenileone when the is at thereceiveddistrict, other instrumen­purpose orspecial
Reception and Evaluation Center and a sec-government.tality a or local 29of state

juvenileIEP theond if and when is later794(b)(1)(A). Therefore,§ the re­U.S.C.
long-termthe threeconfined to one of insti-similarly appli­arequirements of Section 504

tutions.children disabilities locatedto the withcable
of DJJ.in correctional facilitiesthe by law, juve-previously,As anoted state

stay Receptionnile’s at the and EvaluationIDEA andcenterpiece of the SectionThe
and,forty-fivemay days,Center not exceedEducation Pro-is the “Individualized504

trial, average staythe wasat the time of1401(a)(20),§§gram” IEP. See 20 U.S.C.or
twenty-one days. requirement imposedThe1414(a)(5). public agency responsi-isEach
by Department Edu-the South Carolina ofconductinginitiating meetingsand forble for

developedIEP be for thecation that a newreviewing, andpurpose developing,ofthe
stay Recep-juvenile’s relatively brief at thedisability.arevising IEP of child withthe a

tion and Evaluation Center is a burdensomeameeting developto an IEP for childThe
planning meetingThe cannot oc-one. IEPdayswithin calendar of abe held 30must

facilityjuvenileuntil has been thecur the atspecialneedsthat the childdetermination
days, parents ofat least seven because theThe IEPand related services.education

juvenile given days ad-possible the must be sevenasimplemented as soonmust be
Thus,meeting.47the fordevelop vance notice ofmeetings or revisefollowing the to

juveniles Receptionmeeting§ A at the and Evaluationthe IEP. 34 C.F.R. 300.342.
Center,and, the of circum-appropriate, even under bestto ifmust be held review
stances, IEP of shortthe new would beperiodically, noteach child’s IEP butrevise

Moreover, juve-1414(a)(5); majoritythe of§ duration.annually.than 20 U.S.C.less
Receptionat andniles who are evaluated the§ IEP must in34 300.343. The beC.F.R.

thedo not toyear Evaluation Center matriculatebeginningthe of each schooleffect at
long-term two thou-institutions. Just overspecial education and related ser-and before

through andjuveniles pass ReceptionsandWhen aprovidedare to a child. childvices
onlydistrict, year, approximatelyEvaluation each buta new IEPto a new schoolmoves

up long-termin the institu-half of themimplemented. endformulated andmust be
Department oftions. The South Carolinaindependentis an dis-Because DJJ school

berequirement that new IEP’sEducation’strict, juvenilereassignment a fromthe of his
Receptionthe thousandformulated for twohome school district to DJJ facilitiesor her

bejuveniles of them toand Evaluation —mostobligation by totriggers the DJJ screen the
days onimplemented for a mere fourteenand,juvenile special needs iffor education

elevatingaverage court oneas.the—struckdevelop juve-IEP for thenecessary, a new
over substance.form■Development appropriateof IEP’s fornile.
trial, courtapparent to theextremely At it becamejuveniles provedhas to bethese

tre-DJJ, caused abeyond problemsthese two havereasons its thatdifficult for often for
staff ofFirst, on the resources anddistricts from mendous drainthe schoolcontrol.

prevented fromhave themjuveniles DJJ officials andare transferred have of-which the

livered, theparents often refuse to attendTestimony DJJ andat that must47. trial indicated
arrange pa- meetings.to forexert considerable effort the

meeting: often returned unde-rental letters are
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jobdoing adequate developing developed juvenilesan of IEP who in-IEPs for be for are
juveniles long-term Receptionwho committed theare to at thecarcerated and Evaluation

undoubtedly Rather,institutions and who need these byIEPCenter. the formulated the
programs.48 suggestedThe court that some transferor school district must be utilized

bybe which DJJmethod devised would not theimplemented, possible.and to extent A
required develop juvenilesbe to IEPs for the must, however,new IEP be formulated in

stayduring Receptiontheir at theshort and statutorywith law ifaccordance the and
Center; however,Evaluation the Plaintiffs juvenilewhen later onethe is sent to of the

maintain, theyas throughout litiga-have this long-termthree institutions.
tion, required bythat the IEPs are federal

DepartmentThe of Justice memorandumjuvenileslaw for these as well as for those
also indicates that school districts aroundultimately long-termthewho are confined to

erroneouslySouth Carolina have concludedinstitutions.
preventsthat FERPA sendingthem fromconcluded,theAfter trial was this court

school torecords DJJ without the consent ofDepartmentthecontacted United States of
parents juvenilesthe of the affected. Theany typeEducation to determine whether of

memorandum states:problemsadministrative solution to these two
Departmentwas available. The has re- agency may[A]n educational or institution

bysponded way an interpretativeof memo- records, personallydisclose education or
sent torandum this court from the United identifiable information from education

Department Justice,of RightsStates Civil records, priorwithout consent if the disclo-
Division. The memorandum has been made is, subjectsure requirementsto the of

parta of inthe record this ease. In -its 99.34,§ to ofofficials another school ...
memorandum, Departmentthe of Education thewhere student seeks or tointends en-

“[njeitherobserves that Section 504 of the roll.
of specifi-Rehabilitation Act 1973 nor IDEA

Id. at 6.cally questionaddresses the of what services
disability provideda with achild is to be in The memorandum further indicates that

periodthe interim [while confined at the sendingthe school district the records must
Center],Reception and Evaluation before a notifyattempt par-make a reasonable to the

developednew IEP is implementedand [at eligibleent or student of the fact that the
long-termthe facilities.]” Statement of In- and, uponhaverecords been forwarded re-

(Nov.Dep’tofterest the of 4U.S. Education quest, parentmust send to the or student a
1994).30, examining law,After the relevant copy of the records that were disclosed.
Departmentthe of Education concluded:

short-term,In the case of temporary con- In an to prob­effort eliminate this
finement, may obligationthe State itsmeet lem, requirethe court will the Defendants to
under IDEA by imple-and Section 504 ... portionsthe ofdisseminate relevant this or­
menting the previousIEP from the school der, together Departmentwith ofthe Justice

placementordistrict developinginstead of memorandum, to all school indistricts South
a new one. IEP implement-The must be Carolina so that it will be clear in the future

the possibleed to extent in temporarythe parental juvenilethat norneither consent is
setting. To implementationthe extent the required for the school districts to forward

impossible,of the old IEP is services that juvenileschool torecords DJJ when a is
approximate, possible,as close as the old only obligations uponconfined there. The

provided.IEP must be obligationstransferor school districts are the
5-6.Id. at provide parentto noticereasonable to the

This adoptscourt the conclusion that the student’s records have been trans­
by and,the Department requested, copiesreached of Justice if provideand ferred to of

will, reason, requirefor this not that a ■thenew records that have been sent.

previously Findings long-term48. As noted in the court's inof fined to the institutions are need of
Fact, disproportionate juveniles speciala number of con- education services.
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(1993). conceded,Asin the Defendantsat that some haveevidence trial disclosedThe
subjectadequately- at DJJ are to the re-cases, not the facilitiesthe Defendants have

located, andidentified, quirements regulationsof the ADA theand evaluated children
special promulgated,of thereunder.are in needwith disabilities who

evi-and services. The'education related respect componentWith to the educational
cases,that, ap-inindicated somedence also DJJ, demonstrated,partiesthe have notof

developed for thosepropriate IEPs were not discern, anycouldnor this court additional
Finally,juveniles thethat were identified. byrequirements imposed beyondthe ADA

that, inat least someevidence disclosed imposed bythose 504 the IDEA.Section and
cases, developedIEPs that werethe were

provisionsThe familiar ADAmore of theabove,implemented. As notedfullynot
designrelate to barrier-free architectural re-difficulty Defendants havemuch of the the

quirements. subject to physicalDJJ is fhefully thecomplyingin with man-experienced
programmatic accessibility requirementsand504 stemsof the IDEA and Sectiondates

applicable governmentalto entities undercooperationdirectly from the lack of from
Act, 35,subchapter pt.II of the 28 C.F.R.theand from onerouslocal school districts

Indeed,subpt. D. the Defendants have con-that be formulated forrequirement IEPs
that ADA require-ceded the barrier-freestay atduring the Re-juveniles their short
applyments to DJJ facilities.Now thatception and Evaluation Center.

The evidence at trial disclosed iso-severalremoved,been thetwo obstacles havethese
lated, technical, IDEA,often violations theofexpect bringtothe Defendantscourt must

504, the ADA apparentlySection and thatcompliance with theinto strictthemselves
injuryproduced significantno on a class-wideIDEA and Section 504.

basis. Some of these violations resulted
confusion, partfrom on the of Defen-theADA

dants, they subjectas to werewhether to the26,Congress Julythe ADA onenacted
provisions of these statutes. that theNow

eliminate forms of discrimination1990 to all thatcourt has made it clear all three laws
disabilities.against individuals with DJJ,apply operated byto the facilities thegovern-legislation, federalThrough this the

complianceexpectcourt must full in the fu-princi-the nondiscriminationment extended ture, desig-court-appointedand the monitorAct, applicablethe Rehabilitation toples of
implementationnated to the of thisoverseefunds,receiving federal to ainstitutions

statutoryshall that the man-order ensureinstitutions,array includingmuch wider of
aredates fulfilled.by allprovidedand unitsprograms services

Remedial PlanThe ADAgovernment.and localof state
to, does, upon Havingbuild the that certain con­was intended and determined

persons statutory atprotections afforded disabled under stitutional and deficiencies exist
state, DJJ,federal, 42 operated byor See the mustlocal laws. U.S.C. facilities court

appropriate§ method for devis­12201. determine an
ing implementing plan.a remedial Theandsubchapter II of the whichUnder ADA

court andPlaintiffs invited the to devisehaveentities, qualifiedpublic “no indi­applies to
planimpose judiciallya created on thebasedshall, bydisabilitya reason ofvidual with

concluded,record before it. The court hasdisability, participat­be fromexcludedsuch
however, ofmust first afford the statethat itofing in or be denied the benefits the ser­

opportunity theCarolina the to correctSouthvices, publicor of a enti­programs, activities
lightbroughthave been todeficiencies thatsubject by anyty, to discriminationor be

litigationby and identified in this order.thisentity.” §42 theU.S.C. 12132. Undersuch
principlesthat under ofADA, “disability,” an It is well settledrespect to individ­with

federalism, de-impairment comity and this court mustual, physicalmeans a or mental
impose ainvitation tosubstantially more cline the Plaintiffs’one or of thethat limits

remedy upon Defen-sweepingand the28 broadmajor life of such individuals.activities
dants, allow(1993); 84.3(j)§ but must instead the Defendants§ 35.104 45 C.F.R.C.F.R.
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an opportunity plan imposing,to a of own a courtdevise their versed district decision as
remedying here,for the constitutional violations. Plaintiffs have courtthe would the do

Roemer, 1186,v.See Chisom 853 F.2d 1192 specific population ceilings targetand dates
(5th Cir.1988) (“It beyondnowis established achieving appealsfor them. The ofcourt

findingchallenge upon particularthat a stan- “sweepingobserved that intervention in the
dard, practice, procedure contraryor to be to management prisons rarely appro-of state is

statutoryeither a federal constitutional or priate exercising equitable powerswhen the
requirement, grantthe federal court must of the federal courts.” Id. The Fourth Cir-

appropriatethe or local anstate authorities cuit indicated that the district court should
deficiencies.”);opportunity to the seecorrect have afforded the state of North Carolina the

Jones, (4th226,also v. 10 240Faulkner F.3d opportunity to thecorrect constitutional defi-
Cir.1993) J.,(Hamilton, (“Federaldissenting) imposingciencies before a court-ordered re-

dictates,jurisprudence onlynot but demands medial scheme.
that, violation,upon finding a constitutional

Although Taylorboth Preiser and involvedresponsi-federal courts must first afford the
prison settings, principles comityadult the ofopportunityble state authorities an to devise

and federalism that underlie those decisionsimplementand their own actioncorrective
applicablenoare less when courta reviewsimposing judicially-createdbefore a reme-

juvenilesconditions of confinement of incar-dy.”).
juvenile trainingcerated at schools.allowing oppor-aThe doctrine of state the

tunity to correct constitutional deficiencies is shall,Accordingly, the Defendants within
particularly applicable reviewingwhen the twenty daysone hundred and from the date
adequacy of state correctional facilities. In order, prepareof this and to thesubmit court

Rodriguez, 475,411Preiser v. U.S. 93 S.Ct. plan designed remedya written to the consti-
1827, (1973),36 L.Ed.2d 439 the United statutorytutional and deficiencies identified

SupremeStates Court stated: herein. The court is themindful of fact that
imagine activityIt difficultis to an in already begunthe haveDefendants to devel-

interest,a strongerwhich State orhas a cases,inop implementsome to—and —new
intricately upone that is more withbound programs designed to address some of the

laws, regulations, procedures,state and trial, however,deficiencies. At most of these
prisons....than the administration of its programs in stages.were still their formative

strong comityThe considerations of that programs,Some such as the new admissions
require giving systema state court that unit, just beingwere implemented as the

oppor-has convicted a defendant the first testimony concluded; others,in the trial such
tunity to correct its own errors thus also policythe regardingas new usethe of CS
require giving opportu-the States the first gas, actuallywere developed in the court-
nity to correct errors inthe made the trial;duringroom the course of the and

prisons.internal ofadministration their others, proposedsuch as the contract with
491-92,Id. atat 93 S.Ct. 1837-38. Departmentthe South Carolina of Health

operateand Environmental Control to theThe Court AppealsStates of forUnited
facilities,care componenthealth at DJJ wererecentlythe Fourth Circuit has cautioned

in embryonicthe stagesstill theagainst when casefederal “immers[ing]courts them-
testimonytried. scopewas The thein the aboutmanagement prisonsselves of orstate

extent ofsubstituting] programsand these remedialjudgmenttheir wasfor that of
Thus,incomplete. althoughsomewhatpenological chargedtrained authorities with some

programsof these thatTaylor developedthe administration of have beensuch facilities.”
Freeman, (4th Cir.1994).266, response litigation mayv. 34 in to this passF.3d 268 well

muster,In Taylor, the constitutionalFourth Circuit stated that the court will be in a
positionproceed cautiously“federal better adequacyshould and to review thecourts of

incrementally ordering programs,in developedsoremediation as these and others in ac-
prison order,not to of present-assume the role administra- with if theycordance this are

formal, detailed,Taylortors.” Id. at 269. The re- a plan.court ed in written
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dealing juvenileexperienceof in withwealthAppointment Monitorof
justice will enable him to oversee theissuesdeveloped, theacceptable plan isanAfter plan.implementation of the remedialRob-appoint the Honorableintends tocourt

ConclusionfamilyBurnside, courtCarolinaa Southert
pursuant to Fed.special masterjudge, as its reasons,foregoing the De-For all of the

53, ofimplementationtheto overseeR.Civ.P. hereby to theare ordered to submitfendants
an-Judge Burnside hasprogram.the court, twenty days, awithin one hundred and
theto retire fromhis intentionnounced remedyplan to the constitutionaldetailed

31, Judge Burn-May 1995.bench effective statutory in thisand deficiencies identified
eigh-anlegislator anda former stateside is order.

family bench.courtteen-year veteran of the
IT IS SO ORDERED.Judge Burnside’sthatThe court is confident
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