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TrainingBoard ofto the Statecourt

as anprosecutednotHe wasSchools.
adult, to 211.071.pursuant §

6, 1967, ofBoardFebruary the StateOn
Schools, 219.230(2),pursuant toTraining §Louis, forFishman, St.Phillip Frederick

hearing, orderedany judicialand withoutappellant.
the Missouriplaintiff transferred “from

Danforth, Gen.,Atty.C. JeffersonJohn Boys the Classifi-Training for toSchool
Blackmar, Asst.SpecialCity, Charles B. Assignment the De-cation and Division of

Rollings,Louis,Gen., Dale L.Atty. St. City,partment of atCorrections Jefferson
for re-Gen., City,Atty.Asst. Jefferson Missouri, custodyin therein until.and .held

spondent. bymay dischargedas he besuch time due
pursuantof law.” The transfer wascourse

FINCH, Judge. to recommendation of the Classification
beingBoone, afterPlaintiff, Allen TrainingFrank Committee of the Schools and
com-anddelinquent juvenile was with the concurrence of the Governor.aadjudged

Trainingof It plaintiffBoard recited that the conduct hadofto the Statemitted
byboardby saidSchools, been such as to thatwas transferred demonstrate he was in-

219.230order, topursuant corrigible and not amenable to reformation§administrative
Assignmentand Training Boysafforded at thethe School forto Classification(2),1

presenceof Corrections and thatDepartment his was thedetrimental totheDivision of
in- discipline boysin various and welfare of other at thewas confinedand thereafter
He transfer,department. plaintiffAfter thatby school. thethatoperatedstitutions

placed by Departmentof Cole first was theCourt of Cor-the Circuitinbrought suit
that this Algoarections in the Intermediate Re-seeking a determinationCounty

un-hearing formatorywas for Young Subsequently,Men.a judicialwithouttransfer
appeals heHe was transferred from tothere theinvalid.andconstitutional

TrainingCircuit for Moberly,the School Men atof andjudgmentan adversefrom
ultimately to the PenitentiaryState forreverse.Court. We

City.Men in Jeffersoncounts.twoinwaspetitionPlaintiff’s
thatdeclaratory judgmentsought aI WhileCount Boone was incarcerated in the

plain-includingany juvenile, Penitentiarya transfer of State he instituted this suit.
Trainingoftiff, Thereafter,the Boardfrom State hearingand before the of this

tojuvenilesfor byand its institution case Court,theSchools Circuit he was released
adultitsandDepartment ofthe Corrections from the Penitentiary on order of the State

any judi-withoutcorrectional institutions Board Trainingof Schools and placed un-
hisviolateshearing supervisioncial and determination der of a Placement Officer

andthe Fifthrights pursuantunderconstitutional to a Training School Placement
Plan,to the Constitu-AmendmentsFourteenth his release being conditioned on com-

rightshisandtion of the United States pliance specificwith written rules and in-
ofI, 10 of the Constitutionunder Art. structions. In its findings§ and judgment,

Missouri, a1945, II wasCountV.A.M.S. court,the notingtrial petitionerthat had
corpus directedpetition for of habeaswrit been released Penitentiaryfrom the and

to Swenson. longer custody Warden,Warden was no in the of the
quashed corpus.the writ of habeas WithAprilthat onstipulated facts showThe

seekingreference to the count a declara-14, by27, adjudged1966,plaintiff, then was
tory judgment, the court held that 219.-§City of Louisof the St.the CourtJuvenile
230(2) plaintiffwas constitutional and thatlarcenydelinquent by pettyreason ofto be

hearing ajudicialwas not entitled to a asby thattrespass,and and was committed

statutory V.A.M.S.are toreferences1. All
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proceedings Januaryfrom the State filed in this courtto his transfer oncondition
6, Furthermore, plaintiffcorrec- is stillTraining to the 1971.2Board of Schools

revoked,by Depart- subject parole,tooperatedtional the which could beinstitutions
byagainment of and he could committed theCorrections. be

TrainingState to theBoard of Schools
Department in­of Corrections and its adultpreliminaryfirst consider twoWe

circumstances, it isstitutions. Under suchquestions respondentsby goraised which
appropriate to decide the issue instead ofquestionto the of whether we should con­

.dismissing the case as Moore v.moot­appeal Theysider this on its firstmerits.
Ogilvie, 814, 1493,394 23U.S. 89 S.Ct.suggest appeal timelythat notice of was not

1; Valle, Cir.,L.Ed.2d 2Pierce v. La 293filed and that dis­appealthe should be
233; States,F.2d Friend v. 128Unitedmissed for this thisreason. We overrule

U.S.App.D.C. 579;323, 388 F.2d Matthewsbycontention. This case heard thewas
Hardy, 39,v. U.S.App.D.C.137 420 F.2djurycourt a judgmentwithout and was

607.14,entered October for1969. No motion
new trial was filed and judgmentthe be­ What, then, of the basic presentedissuecame thirty daysfinal entry. Ap­after its on appeal,this namely, validitythe of thepellant dayshad ten filingthereafter for plaintifftransfer of from the State Boarda appeal.notice of Gross Merchants-­v. •of Training Schools and its institution atBank,Produce Mo.App., 390 S.W.2d 591. Boonville Departmentto the of CorrectionsThe day,fortieth 23,which was November institutions,and its adult correctional andfell Sundayon a daybut that is not counted of the statute under which that transferSupremeunder Court Rule 44.01. Conse­ was this,made? Was as the State con-quently, the notice of appeal which was tends, merely an authorized administrativefiled 24, 1969,on November timely.was decision plaintiffto transfer one in-from

stitution to another because of his asserted
Secondly, respondents suggest that misbehavior at the first? was thisOr such

questionsthe presented appeal mayon be changea in custody,commitment and with-
moot for the reason plaintiffthat is not any notice,out hearing judicialor deter-
now in any institution and if parolehis mination,is as to plaintiff’sviolate constitu-
revoked he returned, rights?will tionalpursuantbe to the

documents,release Training“to the
originalThe proceeding against plaintiffSchool for further training.” respond­The

in the pursuantCourt was toents’ brief recognizes Juvenilequestionthat pre­the
Chapter 211. Section Chap-of that211.071sented importantis an saysone and that

providester that after hearinga thethey are not opposed to having Juve-it decided
nile mayCourt juveniledetermine that thebut questionfeel that the of mootness
is not a fit subject to be dealt with undershould be raised. We have concluded not

Code,the in which event he isto Juvenileappealdismiss the on that basis. This
prose-transferred to the Circuit andCourtcontinuingis a question due to the fact that

generalcuted the islaw. He thenunderother juvenilestransfers of under 219.-­§
charged withanytried as other defendantsame230(2) from time to time. Thisoccur

proceduralall thea crime and is accordedquestion pasthas in the withoutarisen
Ifsafeguards. convictedand constitutionalquestion isbeing and identicaldecided the

bypunishablecorpus in a trial an offensepresented originalin habeas such ofthree

Penitentiary.minors, In theCase 564472. StateIn Cases 56445 and 56446 the
minor,originally and thereaftercommittedState Train- similarcommitted to the

transferred,administrativelyBoys,ing was orderedwere transferredSchool for
by Department to beby of CorrectionsMissouri theadministrative order to the

Algoadepart- Reforma-Department Intermediateatdetainedof Corrections which
tory.thethem inment then ordered detained
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Reforma-to the AnamosahimDepart- and commitcustody thein ofimprisonment the
aforopportunityanofferingtory withoutCorrections, may so sen-behement of

state, ofin the namejury thethe cor- trial. Cananyin ofimprisonedtenced and
indirectly,efficiency dode-by that administrativeoperatedrectional institutions

cannot, en-of lawin the namehowever, itthe Court whatpartment. If, Juvenile
appeardirectly?forcement,un- Itdo wouldjuvenile prosecutedthedoes not order

court, parenstheunder is not withinlaw, the that this statutethengeneralder the
itif juvenilethe cus-patriae spiritalternatives that makes211.181, has several§

delinquent provisionsto either todial constitutional.”juvenilefinds the be
Here, the Courtneglected.or Juvenile Likewise, State, Tenn.in Harwood v. 184committing plain-ofthe alternativechose 515, 672, Supreme of201 the CourtS.W.2dofof the Boardcustody Stateto thetiff upheld trans-that state an administrativeas219.020),by(createdTraining Schools § reformatory forjuvenilefer of a from a

in 219.160.expressly authorized § girls Penitentiary.to the statedState It
purpose ofthat the statute was for the en-

notcould haveThe Court abling incorrigiblecontrol of the and wasJuvenile
delinquent juvenile,aplaintiff, asordered inmates,protectto the institution and its

ofDepartment Correc­thecommitted to punishment.not add
ofanytoby or216.010)tions (created §

contrast, SupremeIn the Court of Ver-departmentwhich thatthe institutions
373,in Rich,mont the case In re 125of Vt.had abso­operates. CourtThe Juvenile

266,216 A.2d held anthat administrativeplain­authoritylutely or to orderrightno
transfer juvenilesfrom the school for tosquarelyThe issuetiff so committed.

penal institution,the state uponnot foundedispresented by appealthisraised and
conviction,a prosecutioncriminal at-andTrainingBoard ofwhether the State

tended by ap-guarantiesthe constitutionalSchools, plaintiffon ofbased conduct while
propriate proceeding,to such a notcouldBoonville, bymayat administrative order
stand.(and de­any judicial hearingwithout or

custodyany kind)termination of commit
Nor are dealingthe federal cases withplaintiff Departmentto the of Correc­of

this issue uniform in their result. For ex-imprisonment Algoa,tions inresultingwith
ample, Cir.,in Sonnenberg Markley,v. 7Penitentiary, therebyMoberly the do­and

126,289 F.2d the court that a juvenileheldnoting that the Court couldwhich Juvenile
delinquent committed under a federal stat-have done.
ute to custodythe Attorneyof the General
of the United by judgmentStates thenoted, ofofpreviouslyAs this is a case
the court could bybe transferred fromhimimpression ques-first in Missouri on this
the National Training BoysforSchool tocourts have considered suchtion. Other
the Penitentiary Haute,at Terre evenvaryingtransfers re-administrative with
though petitionerthe claimed th'at the latterofsults. We mention some those cited.

juveniles.institution no facilities forSupreme hadThe of v.Court Iowa in Wilson
175, recognized split authorityThe court in1163, aCoughlin, 259 147Iowa N.W.2d

agreedbut withamongof districtupheld rightthe of that State’s Board the courts
holding oncereasoning thatadministratively, in the casesControl under an Iowa the

Attorneystatute, custody of thedelinquenta to thejuvenileto transfer committed
General, custody andthethe nature ofTraining Boysfrom to theSchool forthe

However, be wasReformatory. strong juvenile was to confinedMen’s a where the
of re-said, chargeof inpersuasive 147 in thoseand dissent in the case the discretion
reach-caseOne district court1. “No one would contend habilitation.N.W.2d c. 183:

excould, Statesing contrary result is Unitedjuvenilethat the court our aunder
F.Supp.law, 17.present 178Hegstrom,find juvenile delinquenta Stinnett v.to be rel.
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Maine, 1case, civillyShone v. committed theIn another federal at end of his prison
anCir., 844, considered sentence jurythe court without the406 F.2d review available

civillyunder to York,of a othersjuvenileadministrative transfer committed in New
andIn byof that alsothe laws of the Maine. his commitmentState to an insti-
tution byfrom the maintainedjuvenile Departmentwas transferred thecase the of

beyond sentence,Men’s Corrections the endBoys to the of hisTraining-Maine Center
a judicialwithoutThe First CircuitCorrectional determination that heCenter.

ill,was dangerouslydue mentallyheld that denied himsuch transfer such as that
affordedprocess of the law. others soequal protectionand committed notwho were
nearingsubsequently the endjudgment penalof aThat vacatedwas sentence. Obvi-
ously,Court, theMaine factualby Supreme situationsthe United States in Baxstrom
are6, 25, here,not theShone, same asv. 24 L.Ed.2d but principlesU.S. 90 S.Ct. the396
underlying6, to the case as that decision persuasivewith directions dismiss are that
anMeanwhile, administrativemoot. the of had of a juvenileState Maine transfer
(without any judicialaprovideamended to forits statute so as hearing or deter-
mination)hearing fromwith counsel and a deter- thejudicial Missouri, Board of
Traininganymination before transfer to Men’s Schools to Departmentthe the of
Corrections and separate institutions,Correctional Center.3 its to
which others not in custodythe of the
Board of Training Schools could not beShone,Other than in Maine v. su­
committed except following judiciala hear-pra, it merelywherein directed that the ing and determination, does constitute acase be moot,dismissed as the United denial equal protectionof and process.dueStates Supreme apparentlyCourt has not In this connection, Spechtsee also v. Pat-dealt with this issue of the right to transfer
terson, 605,386 U.S. 1209,87 S.Ct. 18administratively juvenilea from an insti­
L.Ed.2d 326.tution for juvenile delinquents to a correc­

tional institution to which the committing
recognizeWejuvenile that necessarilycourt could not statehave sentenced him.

correctionalHowever, plaintiff institutions mustcites have widepertinentas the de­
discretion in decidingcision of Supremethe on appropriatetheinCourt Baxstrom v.

Herold, classification and107, 760, assignment383 personsofU.S. 86 S.Ct. 15
L.Ed.2d committed to theirpetitioner custody.620. In the ofBaxstrom In casewas
convicted a thefelony Department Corrections,of ofand thesentenced to Generaltwo

yearsand one-half Assembly recognized by providinghas so inprison.in a state After
serving years thereof,two he of felonieswas certi­ 216.208 for those convicted§

byfied prison physician imprisonmenta in a state institu­involvingas insane and
sent to ofHospital, Departmentthe Dannemora State to theto committedtion be

particular insti­which the controlwas an institution under rather than aCorrections
216.209,Department tution,of the 216.-­providedthe of for inCorrections and has §§

topurpose prisoners Departmentcaringof for thedeclared 211 and 216.212 for
thementally serving classify prisoners assignill sen­ them towhile a criminal and

super­itstence. After his sentence had been com­ correctional institution within
handlingpleted, petitioner at thewas retained Danne-­ that is best suited forvision

mora, pris­on particularbased an administrative determi­ and rehabilitation of those
Likewise, hasAssemblynation that he was not suitable for care in oners. the General

a ofhospital.civil mental Supreme providedThe in that the Board219.140§
certiorari,Court, mayon petitioner classify juvenilesheld that Training Schools
equal separate,was asprotection by maydenied of the andlaws committed to its care

statutory provisionthe dis-readily tonecessary,wherein he could be those amenable

2611(5).3. 15 §M.R.S.A.
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may the couldtions), to which Courtcipline from those whoand correction Juvenile
which,him, to un-not have committedcriminally inclined. andpotentially orbe vicious

law, only maythe Courtexistingder Circuitmay practicaldo as athat boardWhat
andprosecutedthose who beencommit haveseparation ofregard toproposition with

administrativesentenced as adults. Suchsepa-assignment of tojuveniles and them
processdueconstituted a denial oftransferoper-itrate locations or institutions which

Accordingly, holdequal protection.and weby facilities areates is limited whatever
as inis unconstitutional219.230(2)thatboard, §provided the limi-to the but within

of the Fifth and Fourteenthviolationit has Boardtations of such facilities as the
to of thethe ConstitutionAmendmentsdis-Training providedof is wideSchools

I, 10 the Con-United and Art. ofStates §trainingclassifying,cretion andplacingin
Missouri,stitution of 1945.juvenilesthe itscommitted to care.

Judgment reversed.however,case,In this we are not con-
fronted a situation wherein the Boardwith

Training juve-of Schools has transferred a DONNELLY, MORGAN,SEILER, and
locations,nile between orinstitutions both BARDGETT, JJ., concur.

of are supervisionwhich the andunder
board,control of said and both of which

HOLMAN, J., separatedissents in dis-would be within the authorized commit-
senting opinion filed.Rather,byment the theCourt.Juvenile

board has acted under where-219.230(2)§
in Assembly it,the HENLEY,General authorized for J.,C. dissents and inconcurs

purpose discipline,the aof to transfer separate dissenting opinion of HOL-
juvenile an MAN,to adult correctional institution J.

Departmentunder the of Corrections.
soWhen transferred the minor “shall be HOLMAN, Judge (dissenting).

subject respectsall disciplinein ofto the
I respectfully First, disagreedissent. Ithe adult correctional toinstitution which

principalwith the opinion on the issue ofhe is andtransferred shall be entitled to all
mootness. I think the case is moot andrights providedthe personsfor committed

mybe thatshould It is viewdismissed.to such 219.230(2).institution.” is aHe§
ofthe function this court to decideis actualregular populationmember of the of the

advisorycontroversies and to rendernotinstitution while he is there.
custodylongerno inopinions. Appellant is

personal interest in theThe and hence has nooperatedinstitution by Depart-the
No reliefconstitutionality 219.230(2).ment of ofCorrections is one to §thewhich

juvenile this action. In or-grantedbe to him inwas not canand could not have been
it be as-mustsay an interestbycommitted the to he hasderCourt. SuchJuvenile

birth-his 21stthat now andsumed betweenbased, originaltransfer not on the ad-was
or termslaw otherviolate theday he willjudication delinquentplaintiffthat was a
reason will befor thatparolehis andjuvenile, ofon an ad-but rather the basis of

school, hethatandtrainingto thethe returneddetermination of conductministrative
incorrigibleanagain becomecustody of the will thereafterplaintiff inof while the

ofBoardthe Statebyno be transferredis andTraining ThereBoard of Schools.
De-custody of theto theany Training Schoolshearing forprovision for notice of or

itthinkdo notIpartment Corrections.respect to those ofdeterminationjudicial with
andassumptions,thoseproperis to makethecharges. 219.230(2) juve-Yet under §

toheardnot beshouldnile, certainly appellantor-ofas a result the administrative
InSchools, things occur.willthat thoseTrainingder of Board advocatethe State of

per-not beshouldwords, appellantDepartmentwas the of Cor- othertransferred to
already overburdenedto use therections in its institu- mitted(to be incarcerated
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231,to 342,in order Reformatory,this state 150 N.E.judicial machinery of 254 Mass.
betobe beneficial was saidjudgmenta which would the transfer statuteseek wherein

delega-there- it aonlyto in the event he would because “washim unconstitutional
ofguilty other an adminis-the or be functions tojudicialafter violate law oftion

parole imposition of aboard,his anmisconduct causewhich would trative and was
custodyto and of his sentencegreater,be revoked a transfer additional or substituted

training N.E.byfrom the school. the court.” 150prescribedfor that
contrary therulingIn to the1. c. 232.

opiniondisagree principalI also with the gen-would frustrate thiscourt said: “It
opinion adoptson the That whatmerits. for the adminis-eral humanitarian scheme

minorityis issaid to be the view and based Boys iffortration the Industrial Schoolof
hypertechnical applicationon a of consti- to the reformativeresponsivethose not

properly con-principlestional and fails to thereof mustmethods the school continue
necessitysider the reasonable for custodial yielding toboysotherin association with

provisions required protection offor the Manifestly beit wouldits influences.
trainingpersonsthe committed to the pro-topower Legislatureofwithin the the

kept mind that theIt should be inschool. refractoryfor segregationvide the of such
questionin in order tostatute was enacted hardly questionThere could beinmates.provide appropriatean confine-place of buildings rigorousin appropriatethat more

ment for byinmates found the Board to be mighttreatment and closer confinement beunmanageable or unfit for train-otherwise provided a of thepartfor such inmates asing custody.school It towas enacted regular ofcourse the school. No substan-provide protection for unrulythe inmate perceived why segrega-tial is suchreasonand all inothers the school would bewho accomplishedmay bytion not be also trans-subjected to unsavoryhis influence. It is adaptedfer to another state toinstitutionsimply a question;custodial and while such the of noneeds such inmates. There isan inmate is temporarily under the control prohibition againstconstitutional reasona-of the officials of the adult institution the by Legislatureble enactments the corre-Board is generalvested with control and lating penalthe reformatory and institu-may, in discretion,its parole him as it did tions of the as rendercommonwealth so toin this case. There is no change in the systemathem to acertain extent unifiedjudgment which originally thecaused con- preventand to unnecessary duplication offinement and no change length ofin the * * *buildings or administration. Thesuch period. By reason of his transfer to questiondetermination of the thewhetheran adult suchinstitution an inmate would petitioner after his sentence was ‘unman-
become,not thereafter slangto use a ex- ageable improper person’ longeror an topression, an “ex-con.” pro-The statute remain at the industrial school is not nec-

necessaryvides a and meansreasonable essarily injudicial on thenature. It stands
whereby trainingthe of schoolofficials the footingsame theas decision of numerous
may to reasonable dis-endeavor maintain questions touching disciplinethe of inmates
cipline generallyand atmos-a wholesome

reformatory penalof or institutions. Itphere many thein which reformation of of
was administrative in its essence.” 150mayinmates occur. Since the transfer or-
N.E. 1. c. 233. The transfer statute wasder approvalof the Board of the(with the
also toheld be inconstitutional HarwoodGovernor) only itcustodyrelates to is not

State, 672,515,v. 184Tenn. 201 theS.W.2da usurpation judicial power.of
court saying clearlythat was foreseen“[i]t

sup-expressed byThe views heretofore are Legislaturethe when the CourtJuvenile
ported by many cases have con- and reformatorywhich other statutes en-were
sidered to those ad- provisioncontentions similar acted that beshould made for

by appellant. veryvanced A similar case screening incorrigibles from other inmates
is Superintendent givenof who were beingSheehan v. Concord an opportunity beto
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this ingood citizenship. cordingin to andprocedures; (7)trained With established
view, provided proof by competent require-it in section 4707 thewas evidence ofCode

are,unruly, incorrigible, whose general,that the the ments for transfer. inThese
theof the elements inprocess”baneful influence was detrimental of criminal“due

prosecutions.institution, But,beof the shouldbest interest this is not a “criminal
prosecution”placed It of wise appli-elsewhere. a matter within andmeaningwas the

for ofof an erected cation the “due process”administration institution clause of either
people,young the Fifth orwaywardthe betterment of Amendments toFourteenth the

punishment crime. ofadded for Constitution orand not an the States Art.United
I, 10, Missouri;provision protectsThe constitutional which Constitution of it is no§

imprisonment an moreagainst than anthe citizen without administrative transfer to an-
appli- place confinement,4not other ofby juryand trial is andindictment does not
penalof rise to dignity.cable to the control constitutionaladministrative

201or correctiveother institutions.”
nothingI find languagein the of eitherin which1. c. 674. Other casesS.W.2d the Missouri orConstitution the amend-Cassidy,upheldstatutes are aretransfer ments to the U. S. aboveConstitution re-143; Coughlin,Petitioner, v.13 WilsonR.I. ferred to which requireseither or contem-175,1163, and Glazier259 Iowa 147N.W.2d plates the result by principalreached theAlso,136,Reed, 163 A. 766.116 Conn.v. opinion.Markley,Sonnenberg v.that innotedit is

the126, upheldcourtCir., theF.2d7th 289
ato orderAttorneypower of the General

in ordelinquent confinedto bejuvenile
prison.an adulttotransferred

opinionit, principaltheAs I understand
impermis-constitutionallyisitholds that

Missouri,STATE of Respondent,juvenileof athe persontransfertosible
the State v.custody ofto thecommitted
institutionTraining to anSchoolsofBoard RUSSO, Appellant.Patricia

Corrections,Departmentthe ofoperated by No. 55820.
incorrigi-has becomealthough juvenilethe

Supreme Missouri,himself, juve-to other Court ofa menace toble and
Division No. 2.it-inmates, training centerto thenile and

“dueis accordedjuvenilethe 8,self unless March 1971.
required“equal protection” asprocess” and

inand constitutionsby state federalthe
words, theIn otherprosecutions.criminal

require,apparently wouldopinionprincipal
couldtransferprocess”, before aas “due

definingorcreatinga law(1)be made:
as, forfor suchrequirements transferthe

impartialexample, incorrigibility; (2) an
(3) ancompetent jurisdiction;tribunal of

form; and an(4)in due noticeaccusation
counsel; (5)to defendopportunity with

if theprovided by the statecounsel to be
pauper; by jurya trial ac-juvenile (6)is a

433;270,See, cases, Burns, P.2d202in addition to 88 Okl.Cr.4. above cited
656,People Hudspeth,Randolph, 198Kan.ex rel. 165Latimer v. 13 v.Moffett

552, 603; parteIll.2d 150 P.2d 153.N.E.2d Ex


