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I. INTRODUCTION

The doctrine of “colorblindness” has become a pivotal yet conten-
tious principle in the jurisprudence of the United States Supreme Court
and other nations’ highest courts, redefining anti-discrimination mea-
sures and reshaping legal systems both domestically and globally. The
doctrine of colorblindness' is “the notion that the consideration and dis-
cussion of race perpetuate racial division,” and therefore racial classifi-
cations by government agencies should be prohibited.”? This Comment
delves into the repercussions of the U.S. Supreme Court’s embrace of
the principle of colorblindness, which has led to the dismissal of reme-
dial measures aimed at tackling racial inequality and inequity. These
repercussions have resonated not only within U.S. state court systems
but also in the law on a global scale, as the doctrine continues to embed
itself in the judicial decisions and policymaking of other nations.

To understand the doctrine of colorblindness and its application in
modern law, Part II begins with a brief history of race-conscious poli-
cies in the United States, focusing on the rise of affirmative action prac-
tices. It examines the three levels of judicial scrutiny and their relevance
to affirmative action cases, as well as the broader effects of affirmative
action across various sectors of American society. Given that the doc-
trine of colorblindness has been present for over a century, this Com-
ment traces its evolution through two key periods: before and after
Brown v. Board of Education. In the postbellum era, colorblindness
was initially invoked to challenge racial caste laws and later served to
support integration efforts.’ This Comment argues, however, that in the
present day, the doctrine is increasingly used to obstruct race-conscious,
progressive policies. To illustrate this argument with an example, this
Comment analyzes a recent application of the colorblindness doctrine
in twin landmark cases— Students for Fair Admissions v. President and
Fellows of Harvard College and Students for Fair Admissions v. Uni-
versity of North Carolina—poised to have a profound and far-reaching
impact on race-conscious policies.

Building on the American origins and historical development of the
doctrine, Part II of this Comment also examines race relations in other
nations and how colorblind interpretations have shaped their consti-
tutional frameworks. The narratives of the chosen countries primarily

1. This term will be interchanged with “constitutional colorblindness” or “colorblind doctrine”
throughout the Comment.

2. Gene Demby, Two Justices Debate the Doctrine of Colorblindness, NPR (Apr. 23, 2014,
3:15 PM), https://www.npr.org/sections/codeswitch/2014/04/23/306173835/two-justices-debate-the-
doctrine-of-colorblindness [https://perma.cc/VAUS-GQSBY]; see also ANDREW KuLL, THE COLOR-
BLinD ConsTtiTUTION 1 (1998).

3. See Ian Lopez, A Nation of Minorities: Race, Ethnicity, and Reactionary Colorblindness, 59
Stan. L. REv. 985, 991-95 (2007).
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focus on the plights of the African diaspora; however, narratives of
other minorities are discussed when relevant to the analysis. This section
explores the histories of marginalized communities in Canada and Aus-
tralia, examining how the need for race-conscious remedial measures
emerged in each country. Both nations have embraced the colorblind
doctrine through judicial decisions and policymaking, leading to chal-
lenges in addressing racial justice and discrimination. Canadian courts
have grappled with principles of colorblindness, especially in matters
concerning equality rights under the Canadian Charter of Rights and
Freedoms.* This concept has been scrutinized within the context of
affirmative action and anti-discrimination measures.’ The High Court
of Australia has also explored colorblind principles in its interpretation
of Section 51(xxvi) of the Australian Constitution, especially regarding
race-based affirmative action and policies addressing historical injus-
tices faced by Indigenous populations.®

The final Part of this Comment examines the harmful effects of
adopting a colorblind interpretation of constitutional provisions on
minority communities and scrutinizes the motivations behind the rea-
sons why some nations have embraced this doctrine. It argues that
these countries have implemented the colorblind doctrine as a means
of maintaining existing racial hierarchies under the guise of equality.
To address these challenges, the Comment purposes the use of saving
clauses—provisions that explicitly permit laws and programs designed
to redress disadvantages faced by marginalized groups. These clauses
can help ensure the necessary implementation of race-conscious poli-
cies to promote substantive equality.

II. BACKGROUND

This Part explores the historical and constitutional underpinnings of
the doctrine of constitutional colorblindness across three countries: the
United States, Canada, and Australia. Beginning with the United States,
the discussion examines the historical context of race and its impact on
the nation’s legal and social framework. It traces the doctrine’s origins,
particularly in the context of constitutional amendments, such as the
Fourteenth Amendment, and highlights key U.S. Supreme Court cases
that have shaped its modern interpretation. The analysis then shifts to
Canada, where constitutional colorblindness intersects with Section 15
of the Canadian Charter of Rights and Freedoms. Canada’s distinct his-
torical and cultural approach to race and equality is examined, along
with landmark Supreme Court of Canada cases that demonstrate how

4. See infra Section IL.A.
5. See infra Section I1.A.
6. See infra Section I1L.B.
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the doctrine of colorblindness has shaped, and at times hindered, efforts
to redress racial inequities. Finally, Section C explores how Australia’s
unique history of race relations influenced the development of a consti-
tutional identity tied to notions of equality. The Section examines race-
conscious policies in the context of Section 51(xxvi) of the Australian
Constitution and pivotal High Court decisions that reflect the influence
of colorblind ideology on Australian jurisprudence. This Part provides
a comparative lens to understand how the concept obstructs socioeco-
nomic progress, particularly for marginalized communities, while fram-
ing the global implications of its application.

A. Colorblindness in the United States of America

Constitutional colorblindness finds its deepest historical roots and
greatest prominence in the United States, a nation whose identity and
legal framework have been profoundly shaped by the complex inter-
play of race and individual rights. As the country has progressed socially
and legally, there has been a notable shift from collective considerations
of race to an increasing emphasis on individual merit and personal
accountability. This evolution reflects broader societal changes, where
the impact of race on one’s opportunities and lived experiences is often
downplayed in favor of a race-neutral ideal. Yet, the meaning and appli-
cation of colorblindness have evolved significantly in the United States,
particularly through judicial interpretations. From landmark decisions
in the Reconstruction Era to contemporary rulings on affirmative
action, the Supreme Court has continually shaped the legal understand-
ing of race and equal protection. These decisions have influenced not
only U.S. law but also global discussions on equality and justice. Today,
debates over colorblindness remain at the heart of American jurispru-
dence, as the country grapples with how best to reconcile its ideals of
equality with the realities of enduring racial disparities.

1. The History of Race-Conscious Policies

The history of race-conscious policies in America is deeply inter-
twined with its legacy of racial discrimination and inequality. Dating
back to the Colonial Era, race-based policies were established to uphold
systems of oppression, racism, and degradation, with laws and prac-
tices specifically designed to subjugate African Americans and other
minority groups.” The institution of chattel slavery, which prevailed in
many parts of the United States, epitomized the most egregious form

7. See generally Jennifer Spear, Race Matters in the Colonial South, 3 J.S. Hist. 579 (2007).
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of race-conscious policy, systematically depriving African Americans of
their humanity, rights, and dignity.® Even after the abolition of slavery,
the enactment of Jim Crow laws in the late nineteenth and early twen-
tieth centuries entrenched racial segregation in public facilities, schools,
and housing across the nation, perpetuating a system of separate and
unequal treatment based on race.’

The mid-twentieth century witnessed significant efforts to dismantle
legally sanctioned racial discrimination and advance civil rights for Afri-
can Americans and other marginalized communities. The Civil Rights
Movement of the 1950s and 1960s culminated in landmark legislation
such as the Civil Rights Act of 1964 and the Voting Rights Act of 1965,
which aimed to eliminate racial barriers to equal opportunity and polit-
ical participation, respectively.! However, the legacy left by centuries
of racial oppression persisted, prompting policymakers to adopt race-
conscious policies as a means of addressing ongoing disparities and pro-
moting diversity and inclusion. Affirmative action programs emerged in
the late 1960s and early 1970s, initially as efforts to provide a remedy to
the system of American apartheid and later to promote equal access to
education and employment opportunities for historically marginalized
groups.'!

Affirmative action can be defined as “treating groups that face dif-
ferently discriminatory conditions outside the context differently, so
as to achieve outcomes within the context that are less tainted by the
discriminatory treatment those groups face outside of the context.”'
In simpler terms, affirmative action refers to policies designed to assist
groups that have historically faced discrimination by offering them tai-
lored opportunities to ensure fairer outcomes and reduce the lingering
effects of past injustices. These policies, which include considerations of
race or ethnicity in admissions, hiring, and contracting decisions, have
sought to level the playing field and foster greater representation and
participation for minorities in various sectors of society.’* However, by
the 1990s, pushback against affirmative action gradually shifted pub-
lic perception, leading many today to see structural inequalities as the

8. For the history and legal impact of chattel slavery, see Joyce Scott, Reparations, Restitution,
and Transitional Justice: American Chattel Slavery & Its Aftermath, a Moral Debate Whose Time
Has Come, 39 Wis. INT'L L.J. 269 (2022).

9. See Margaret Hu, Algorithmic Jim Crow, 86 ForpHAM L. REv. 633, 652-53 (2017).

10. See Tomiko Brown-Nagin, Elites, Social Movements, and the Law: The Case of Affirmative
Action, 105 CorumM. L. REv. 1436, 1524 (2005).

11. See John White, What Is Affirmative Action?,78 TuL. L. REv. 2117,2121 (2004).

12. See Doaa Abu-Elyounes, Contextual Fairness: A Legal and Policy Analysis of Algorithmic
Fairness, 2020 U. ILL. J.L. TecH. & Por’y 1,17 (2020).

13. Id. at 15.
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products of individual choices, cultures of poverty, and underachieve-
ment rather than products of oppressive racial laws.!

2. How Courts Define and Defend Equality

At its core, affirmative action is about treating groups differently
based on context. Different groups have faced different disadvantages
throughout the history of America, meaning that there are different
classifications of groups that require different levels of equity. In cases
dealing with affirmative action, the Equal Protection Clause —which
states that “[n]o state shall . . . deny to any person within its jurisdic-
tion the equal protection of the laws”—is used to “balance” prefer-
ential treatment towards historically oppressed groups as the Clause
implies that “similarly situated people should be treated similarly and
not discriminated against.”'® An Equal Protection analysis applies dif-
ferent levels of scrutiny based on protected attributes like race or gen-
der. The Supreme Court has adopted three levels of scrutiny to apply
in cases involving discrimination, depending on the classification of the
group affected.” Each level reflects a different degree of suspicion that
the Court uses when evaluating legislation that categorizes individuals
based on certain traits."®

Rational basis review, sometimes known as minimal scrutiny, is the
lowest level of scrutiny applied by judicial courts when evaluating the
constitutionality of a law or government action.”” Under rational basis
review, courts assess whether the law or policy has a legitimate govern-
ment interest and whether the means chosen to achieve that interest
are rationally related to it.* Laws subject to rational basis review are
presumed to be constitutional unless they are shown to be arbitrary or
irrational.”! Rational basis review is typically applied to laws that do
not involve suspect classifications.”” In the context of affirmative action,
laws or policies that classify individuals based on a non-suspect criteria,
such as disability status, are generally subject to rational basis review.”

14. White, supra note 11, at 2121.

15. U.S. Const. amend. XIV, § 1.

16. See Abu-Elyounes, supra note 12, at 12.

17. See Jeffrey Shaman, Cracks in the Structure: The Coming Breakdown of the Levels of Scru-
tiny, 45 Ounio St. L.J. 161, 175 (1984).

18. Id. at 175-76.

19. See Katie Eyer, Protected Class Rational Basis Review, 95 N.C.L. Rev. 975,1010 (2017).

20. Clark v. Jeter, 486 U.S. 456, 461 (1988).

21. See Shaman, supra note 17, at 161-62.

22. See Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 440 (1985) (analyzing whether the
requirement of a special use permit for a proposed group home for people with intellectual dis-
abilities violated the Equal Protection Clause).

23. Id. at 442, 446-47.
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Courts are more likely to uphold programs under rational basis review
if they are deemed to serve a legitimate governmental interest, such as
regulating traffic or promoting cost-saving measures.**

Intermediate scrutiny is a heightened level of scrutiny applied by cou-
rts when evaluating laws that involve certain suspect classifications—
a class or group of persons meeting a series of criteria suggesting they
are likely the subject of discrimination®—or implicate fundamen-
tal rights, such as a constitutional right, but are not considered to be
inherently suspect.”® Under intermediate scrutiny, the government must
demonstrate that the challenged law or policy is substantially related
to an important governmental interest.”” In the context of affirmative
action, intermediate scrutiny is typically applied to laws that classify
individuals based on gender or legitimacy.” This level of scrutiny allows
the Court to take a neutral stance on an issue, neither favoring the gov-
ernment nor the party challenging the law or policy.”

Strict scrutiny is the highest level of scrutiny applied by U.S. courts
when evaluating laws that involve suspect classifications, such as race or
ethnicity, or that implicate fundamental rights.*® Under strict scrutiny,
the government must demonstrate that the challenged law or policy is
narrowly tailored to serve a compelling governmental interest.>! Strict
scrutiny places a heavy burden on the government to justify the clas-
sification, and the law is presumed to be unconstitutional unless it is
shown to be necessary to achieve a compelling interest.*> In the con-
text of affirmative action, laws or policies that involve race-conscious
classifications, regardless of whether they are remedial or insidious, are
subject to strict scrutiny.*® Affirmative action programs must be shown

24. See, e.g., Ry. Express Agency, Inc. v. New York, 336 U.S. 106, 110 (1949) (finding that the
legitimate governmental interest in traffic congestion passed minimal scrutiny); Kadrmas v.
Dickinson Pub. Schs., 487 U.S.450,461-62 (1988) (finding that the legitimate governmental interest
of encouraging school districts to provide bus transportation to students through allowing districts
to impose a bus fee passed minimal scrutiny).

25. See, e.g., Hirabayashi v. United States, 320 U.S. 81 (1934); Korematsu v. United States, 323
U.S. 214 (1944).

26. See Shaman, supra note 17, at 162-63.

27 Id.

28. Id.

29. Id. See also Califano v. Webster, 430 U.S. 313,316-18 (1977) (finding that the Social Security
Act’s provision for women to exclude more lower-earning years than men from their old-age insur-
ance benefits calculations served an important governmental interest in correcting the economic
disparities women have historically faced in the job market).

30. Shaman, supra note 17, at 162.

31. See Roy Spece & David Yokum, Scrutinizing Strict Scrutiny, 40 Vt. L. REV. 285,295 (2015).

32. Shaman, supra note 17, at 162.

33. Id.; Nino Monea, Next on the Chopping Block: The Litigation Campaign Against Race-
Conscious Policies Beyond Affirmative Action in University Admissions, 33 B.U. Pus. INT. L.J. 1, 8
(2024).
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to serve a compelling governmental interest, such as remedying past
discrimination or promoting diversity, and must be narrowly tailored to
achieve that interest without unduly burdening the rights of individuals
who are not beneficiaries of the program.*

3. Historical Origins of the Colorblind Doctrine

In his famous 1963 speech “I Have a Dream,” Martin Luther King
Jr. proclaimed, “I have a dream that my four little children will one day
live in a nation where they will not be judged by the color of their skin
but by the content of their character.”? While this quote lends itself to
diverse interpretations, numerous scholars have observed that it tends
to espouse a colorblind ideology.* This segment of King’s speech con-
veys the idea that one’s skin color should not dictate the course of one’s
life. It suggests that opportunities should be based on individual merit,
with race playing a secondary role, as all individuals should be treated
equally under the law.”” A colorblind interpretation of King’s speech can
be seen as foundational to the notion of constitutional colorblindness.*®
This reading supports the idea that individuals should have unlimited
opportunities regardless of race, reinforcing the theory behind a col-
orblind constitution.” However, others disagree and instead find this
statement to be wrenched out of its social and political context, being
misappropriated by modern proponents of colorblindness.* For those
people, the modern meaning of King’s quote is clear—special

34. See, e.g., United States v. Paradise, 480 U.S. 149, 150-53, 184-85 (1987) (finding that that
the “one-black-for-one-white” promotion requirement implemented in the Department of Public
Safety was narrowly tailored to address significant racial disparities caused by historical discrimi-
nation and served the compelling interest of remedying past discrimination).

35. Read Martin Luther King Jr.’s ‘I Have a Dream’ Speech in Its Entirety, NPR (Jan. 16, 2023,
10:32 AM), https://www.npr.org/2010/01/18/122701268/i-have-a-dream-speech-in-its-entirety
[https://perma.cc/4APMD-JAS5L].

36. See, e.g.,Helen A. Neville, Miguel E. Gallardo & Derald Wing Sue, The Myth of Racial Color
Blindness: Manifestations, Dynamics, and Impact, AM. PsYcH. Ass’N, 53-64 (2016).

37 See generally Colin Seale, MLK’s “I Have a Dream” Speech and Rejecting Colorblind-
ness for Today’s Children, ForBes (Jan. 20, 2020, 9:15 AM), https://www.forbes.com/sites/colin-
seale/2020/01/20/mlks-i-have-a-dream-speech-and-rejecting-colorblindness-for-todays-children/
[https://perma.cc/885S-PB8Q].

38. See generally U.S. MLK'’s “Content of Character” Quote Inspires Debate, CBS NEws (Jan. 20,
2013, 5:34 PM), https://www.cbsnews.com/news/mlks-content-of-character-quote-inspires-debate/
[https://perma.cc/2TIG-667V].

39. See generally Bev-Freda Jackson, Ketanji Brown Jackson and the Color Blind Society of
Martin Luther King Jr., CONVERSATION (Apr. 5, 2022, 8:31 AM), https://theconversation.com/
ketanji-brown-jackson-and-the-color-blind-society-of-martin-luther-king-jr-180490 [https://
perma.cc/JE7T-SZC2].

40. Ronald Turner, The Dangers of Misappropriation: Misusing Martin Luther King, Jr.’s Legacy
to Prove the Colorblind Thesis,2 MicH. J. Race & L. 101, 116 (1996).
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consideration for one racial group is a violation of the dream of equali-
ty.* The evolving interpretation of King’s famous line is analogous to
the evolution of the doctrine of colorblindness. While originally used to
champion the notion of equality, the doctrine now promotes the idea of
a post-racial America, hindering progressive efforts across the nation.*

a. Colorblindness in the Postbellum Period

The roots of the doctrine of colorblindness can be traced back to
the post-Civil War Era when the United States sought to reconcile the
Nation’s deep racial divisions. The Equal Protection Clause of the Four-
teenth Amendment, ratified in 1868, was intended to secure the rights
of newly freed slaves, prohibiting states from denying equal protection
under the law.* However, in the late-nineteenth and early-twentieth
centuries, the U.S. Supreme Court’s interpretation of this Clause took
a divergent path. In the landmark case of Plessy v. Ferguson, the Court
sanctioned the doctrine of “separate but equal,” allowing racially segre-
gated facilities if they were deemed equivalent.* This test case centered
around Homer Plessy, a mixed-race man in Louisiana who refused to
sit in a designated “colored” railway car, arguing that such segregation
violated his rights under the Equal Protection Clause of the Fourteenth
Amendment.® The Supreme Court upheld the state’s segregation laws
under the “separate but equal” doctrine, asserting that segregation was
constitutional as long as facilities for African Americans were equiv-
alent to those for white Americans.*® This ruling effectively legalized
racial segregation and paved the way for the establishment of Jim Crow
laws throughout the South, institutionalizing racial discrimination and
inequality for decades to come. Notably, the notion of a colorblind con-
stitution found its footing in Justice John Marshall Harlan’s dissent in
Plessy. He argued that the Constitution is colorblind and neither knows
nor tolerates classes among citizens. Harlan wrote:

The white race deems itself to be the dominant race in this coun-
try. And so it is, in prestige, in achievements, in education, in wealth,
and in power. So, I doubt not, it will continue to be for all time, if it
remains true to its great heritage, and holds fast to the principles of

constitutional liberty. But in the view of the constitution, in the eye
of the law, there is in this country no superior, dominant, ruling class

41. MLK’s “Content of Character” Quote Inspires Debate, CBS NEws (Jan. 20, 2013), https://
www.cbsnews.com/news/mlks-content-of-character-quote-inspires-debate/ [https://perma.cc/
WW46-FTNA].

42. See Seale, supra note 37.

43. See generally Victor Li, The 14th, 103 A.B.A.J. 37 (2017).

44. See generally Plessy v. Ferguson, 163 U.S. 537 (1896).

45. Id. at 542.

46. Id. at 550-52.
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of citizens. There is no caste here. Our constitution is color-blind, and
neither knows nor tolerates classes among citizens. In respect of civil
rights, all citizens are equal before the law. The humblest is the peer of
the most powerful. The law regards man as man and takes no account
of his surroundings or of his color when his civil rights as guaranteed
by the supreme law of the land are involved.¥

Academics have examined the ongoing influence of Harlan’s dissent,
particularly his advocacy for a constitution devoid of racial bias.* Some
argue that his dissent laid the groundwork for later civil rights jurispru-
dence, influencing decisions that rejected racial classifications.* Others
have argued that Harlan’s commitment to a colorblind constitution was
limited, suggesting that his views on race were more complex than ini-
tially thought.® They point to other aspects of Harlan’s judicial record
and personal beliefs that may not align perfectly with a strict interpre-
tation of colorblindness.”! For example, Harlan, a former slave owner,
initially opposed the Thirteenth Amendment—which abolished slav-
ery and involuntary servitude, except as punishment for a crime —and,
within his dissent, did not necessarily advocate for immediate social
or political equality between races.” Still, Harlan’s dissent in Plessy is
often considered a lone voice of reason during a time when racial infe-
riority was becoming deeply entrenched in American society.” Harlan’s
dissent was rooted in a broader interpretation of the Equal Protection
Clause of the Fourteenth Amendment.>* Harlan, like many nineteenth-
century scholars, believed that America was divinely chosen to fulfill a
moral destiny, viewing the Declaration of Independence as the Nation’s
true founding document and “political bible,” which the Reconstruc-
tion Amendments later constitutionalized by enshrining the Founders’
promise of universal equality.” This belief allowed him to confidently
assert that the Fourteenth Amendment was intended to establish equal-
ity before the law, regardless of race, and provided a philosophical basis

47 Id. at 559.

48. See generally Douglas Reed, Harlan’s Dissent: Citizenship, Education, and the Color-Con-
scious Constitution, 7 RUSSELL SAGE FOuND. J. Soc. Scis. 148 (2021).

49. See generally Hannah Weiner, The Next “Great Dissenter”? How Clarence Thomas Is Using
the Words and Principles of John Marshall Harlan to Craft a New Era of Civil Rights,58 DUKE L.J.
139 (2008).

50. See John Powell, An Agenda for the Post-Civil Rights Era, 29 U.S.F. L. REv. 889, 893-94
(1995).

51. See generally Phillip Hutchison, The Harlan Renaissance: Colorblindness and White Domi-
nation in Justice John Marshall Harlan’s Dissent in Plessy v. Ferguson, 19 J. AFr. Am. StuD. 426
(2015).

52. See Randall Kennedy, Colorblind Constitutionalism, 82 ForpaAM L. REv. 1,5 (2013).

53. See Weiner, supra note 49, at 143; Powell, supra note 50, at 896.

54. See Reed, supra note 48, at 151.

55. See Weiner, supra note 49, at 152.
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for challenging segregation and discrimination in the wake of Plessy.*
While his views in his dissent did not immediately influence the Court’s
decisions, they gained recognition and significance over time."’

In the immediate aftermath of Plessy, the “separate but equal” doc-
trine became firmly entrenched in American jurisprudence, and racial
segregation persisted in various aspects of American life.® While legal
challenges continued to try to overturn the doctrine, they often faced
resistance from the courts.”” The prevailing sentiment during this period
was far from embracing Harlan’s colorblind vision. It was not until the
Progressive Era, following the social and political upheaval of World
War I, that his ideas began to gain traction.” As the racial climate
shifted, recognition of the need for civil rights grew.

The landmark case of Brown v. Board of Education is often seen
as the watershed moment in the development of constitutional color-
blindness. The case was a conglomeration of five separate cases in which
African-American minors sought to obtain admission to public schools
on a nonsegregated basis.®! The plaintiffs argued that racial segregation
in public schools violated the Fourteenth Amendment’s Equal Protec-
tion Clause.” The Supreme Court, in a unanimous decision, declared
state laws establishing separate public schools for black and white stu-
dents to be unconstitutional, overturning the precedent set by Plessy.5
The Court’s opinion focused on the Equal Protection Clause, asserting
that the segregation of children in public schools solely on the basis
of race denied them equal protection under the law.* This approach
aligned with Justice Harlan’s dissent in Plessy, which argued for a col-
orblind constitution against racial classifications. In the years follow-
ing Brown, the U.S. Supreme Court continued to refine and expand the
principles of equal protection. Landmark cases like Loving v. Virginia,
which invalidated laws prohibiting interracial marriage,® and Griggs v.

56. Id.

57 See Scott Grinsell, “The Prejudice of Caste”: The Misreading of Justice Harlan and the
Ascendency of Anticlassification, 15 MicH. J. Race & L. 317,330 (2010).

58. See generally Douglas Ficker, From Roberts to Plessy: Educational Segregation and the
“Separate but Equal” Doctrine, 84 J. NEGro HisT. 301 (1999).

59. See Erin Blakemore, Plessy v. Ferguson Aimed to End Segregation—but Codified It Instead,
Nar'. GeoGrapHIC (Jan. 4, 2022), https://www.nationalgeographic.com/history/article/plessy-v-
ferguson-aimed-to-end-segregation-but-codified-it-instead [https://perma.cc/SGTS-W6CZ].

60. See William Eskridge Jr., Some Effects of Identity-Based Social Movements on Constitu-
tional Law in the Twentieth Century, 100 MicH. L. Rev. 2062, 2221 (2002).

61. 347 U.S. 483,487 (1954).

62. Id. at 488.

63. Id. at 495.

64. Id. at 493.

65. Loving v. Virginia, 388 U.S. 1 (1957).
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Duke Power Co., which addressed employment discrimination,* exem-
plified a broader application of the colorblind principle. These rulings
reinforced the notion that laws and policies should not discriminate
based on race —promoting equal treatment under the law and challeng-
ing systemic barriers that perpetuate racial inequality.

b. Colorblindness in the Modern Era

As the Court began dismantling overtly discriminatory laws, it ini-
tially embraced a colorblind approach, advocating for formal equal-
ity to address historical injustices. However, as race-conscious policies
emerged to confront the lingering effects of racial discrimination, the
colorblind doctrine was reshaped to downplay the realities of racial dis-
crimination, now often used to overlook those same historical injustices.
This shift notably solidified in the 1978 case, Regents of the University
of California v. Bakke, in which the majority opinion rejected the use
of racial quotas in affirmative action and emphasized individual merit,
laying the groundwork for a version of colorblindness that would limit
protections for minorities.”” In Regents, a white applicant, Bakke, chal-
lenged the admissions policy of the University of California, Davis
School of Medicine, which set aside a specific number of seats for minor-
ity applicants as part of its affirmative action program.®® Bakke argued
that the school’s policy violated the Equal Protection Clause by dis-
criminating against him on the basis of race.® Justice Powell endorsed
a modern colorblind interpretation of the Equal Protection Clause,
calling for strict scrutiny any time the government treated people dif-
ferently based on their race regardless if the interest was discrimina-
tory or remedial.”” The Court held that while race could be considered
as one of many factors in university admissions decisions to achieve
diversity, racial quotas in admissions were unconstitutional.” This deci-
sion represented a pivotal moment in the evolution of the concept of a
colorblind constitution.” Instead of focusing on ending discrimination
against minorities to ensure equality between races, the Court began a
narrative that all forms of discrimination were bad, including discrimi-
nation that benefits African Americans and other minorities.” Justice
Brennan even rejected the original meaning of a colorblind constitution

66. Griggs v. Duke Power Co.,401 U.S. 424 (1971).

67 Regents of Univ. of Cal. v. Bakke, 438 U.S. 265 (1978).

68. Id. at 276-77.

69. Id. at 277-78

70. Id. at 290-91.

71. Id. at 314.

72. For more information about the impact of this case, see Robert Dixon, Bakke: A Constitu-
tional Analysis, 67 CAL. L. REv. 69 (1979).

73. See Powell, supra note 50, at 903.
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as expressed by Harlan, stating that it “has never been adopted by this
Court as the proper meaning of the Equal Protection Clause.”™ The goal
of the application of the colorblind doctrine was to now treat everyone
equally without reference to context, situation, history, or culture.”

Recent manifestations of the modern colorblindness doctrine can
be found in decisions like the 2007 case, Parents Involved in Commu-
nity Schools v. Seattle School District No. 1.7° There, the Court held that
school assignment plans using race as a factor to achieve diversity were
unconstitutional, reinforcing the idea that government actions explic-
itly considering race were impermissible, even in pursuit of remedying
historical racial imbalances.”” Although the doctrine is most commonly
seen in education, this modern interpretation extends its influence to
many different areas of American life. In City of Richmond v.J.A. Croson
Co., the Court struck down a set-aside program in Richmond, Virginia
that required a percentage of city construction contracts to be awarded
to minority-owned businesses.”® The majority opinion, authored by Jus-
tice O’Connor, emphasized that general assertions of past discrimina-
tion were insufficient to justify racial classifications.”

In Adarand Constructors, Inc. v. Peria, the Court extended the strict
scrutiny standard to federal affirmative action programs.* The decision
reinforced the principle that all race-conscious remedial measures—
whether imposed by federal, state, or local governments and even
those designed to assist disadvantaged groups —must undergo the high-
est level of judicial review to ensure they do not violate equal protec-
tion principles. The Court’s conclusion reflects a modern colorblind
approach to governmental actions as the lines have blurred between
invidious discrimination and remedial efforts, finding that because race
is inherently suspect, any use of it is presumptively unconstitutional.®!

The decision in Adarand further established that race-conscious
measures must be carefully justified, even when aimed at remedy-
ing past discrimination. This skepticism towards remedial race-based
policies found further support in Shelby County v. Holder, where the
Court struck down a key provision of the Voting Rights Act of 1965
that required certain jurisdictions to obtain federal preclearance before

74. Bakke, 438 U.S. at 355-56.

75. See Powell, supra note 50, at 903.

76. Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1,551 U.S. 701 (2007).

77. See Christopher Schmidt, Brown and the Colorblind Constitution, 94 CorNELL L. REv. 203,
210 (2008).

78. City of Richmond v. J.A. Croson Co., 448 U.S. 469 (1989).

79. Id. at 499.

80. Adarand Constructors, Inc. v. Pefia, 515 U.S. 200, 227 (1995).

81. Cedric Powell, Hopwood: Bakke Il and Skeptical Scrutiny, 9 SEToN HaLL Const. L.J. 811,
824,830 (1999).
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altering their voting laws.?? The decision reflected a reluctance towards
using historical patterns of discrimination as a basis for ongoing federal
oversight, aligning with principles of modern colorblindness in an equal
protection analysis. The Court argued that the preclearance formula,
which was based on decades-old data, no longer reflected current vot-
ing conditions.® This decision can be viewed as the step toward disman-
tling federal safeguards designed to protect minority voting rights, as
the Court essentially concluded that past discrimination should not be
the primary consideration in assessing the validity of current policies,
signaling a shift away from race-conscious remedies rooted in historical
injustices.®

These decisions have marked a pivotal moment in the Court’s appli-
cation of constitutional colorblindness, restricting the permissible scope
of race-conscious measures. The majority opinions reflect a modern col-
orblind principle, asserting that any racial classification, regardless of
intent, perpetuates a constitutionally impermissible hierarchy. These
interpretations culminated in the 2023 Students for Fair Admissions
cases,where the Court invalidated affirmative action programs in college
admissions, marking a pivotal shift in equal protection jurisprudence.
The application of the strict scrutiny test to any race-conscious policy
now embodies the modern understanding of the doctrine, and with it,
the Court aims to apply the Equal Protection Clause to every person
“without regard to any difference of race, of color, or of nationality.”®

4. SFFA and the Unraveling of Affirmative Action

On June 29, 2023, the United States Supreme Court held in the twin
cases—Students for Fair Admissions v. President and Fellows of Har-
vard College and Students for Fair Admissions v. University of North
Carolina (collectively, SFFA)—that affirmative action programs based
on race in college admissions processes contravene the Equal Protec-
tion Clause.* In doing so, the Court overturned two decades of prece-
dent that had enabled colleges and universities to build diverse student
bodies, fostering a richer and more inclusive educational environment.*

82. Shelby Cnty. v. Holder, 570 U.S. 529 (2013).

83. Id. at 554.

84. See John Tehranian, Playing Cowboys and Iranians: Selective Colorblindness and the Legal
Construction of White Geographies, 86 U. Coro. L. Rev. 1,73-74 (2015).

85. Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll., 600 U.S. 181,206
(2023) (quoting Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886)).

86. Id. at 194-96.

87 Ariana Boa, Supreme Court Bans Colleges from Considering Race in Admissions,
INDEPENDENT (June 29, 2023), https://www.independent.co.uk/news/world/americas/supreme-
court-strike-affirmative-action-university-b2366556.html [https://perma.cc/3KN9-75ZY].
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Before SFFA, the Court’s last decision regarding affirmative action
in university admissions was Fisher v. University of Texas in 2016.% In
Fisher, a white applicant challenged the university’s admissions policy,
arguing that it violated the Equal Protection Clause. The University of
Texas used a holistic review process that included race as one of many
factors in admitting students to promote diversity on campus. The appli-
cant contended that she was denied admission based on her race and
that the policy discriminated against her and other white people. The
Court ruled that the university’s admissions policy was constitutional,
affirming the use of race as one factor among many in admissions deci-
sions to achieve diversity.*

In SFFA, the Court examined whether Harvard, a private institution,
violated Title VI of the Civil Rights Act of 1964 —which prohibits dis-
crimination based on race, color, or national origin in programs receiv-
ing federal funding”—and whether the undergraduate admissions
practices at UNC, a public institution, violated the Fourteenth Amend-
ment. Harvard and UNC both used a method of race-based admissions
that allowed the institutions to use race as one of many factors in their
admissions process, which Students for Fair Admissions, a legal advocacy
group, claimed discriminated against Asian American applicants.”

The Court gave several reasons as to why they were striking down
affirmative action in college admissions. First, the Court found that race-
conscious admissions programs violated the Equal Protection Clause by
using race as a “negative” factor, since favoring some applicants based
on race necessarily disadvantaged others.”? Second, the Court criticized
the reliance on racial stereotyping, arguing that such practices under-
mined individual dignity and perpetuated harm rather than remedying
past discrimination.” Finally, the Court held that these programs lacked
a “logical end point,” pointing to evidence that universities were main-
taining racial balances rather than progressing toward the elimination
of race-based admissions.”

In what many would call an “unusual” move, Justice Clarence Thomas
read parts of his dense fifty-eight-page concurring opinion in SFFA

88. Fisher v. Univ. of Texas, 579 U.S. 365 (2016).

89. Id. at 388.

90. Civil Rights Act of 1964, tit. V1,42 U.S.C. § 2000d to 2000d-7.

91. PR.Lockheart, The Lawsuit Against Harvard That Could Change Affirmative Action in College
Admissions, explained, Vox (Oct. 18, 2018, 8:00 PM), https://www.vox.com/2018/10/18/17984108/
harvard-asian-americans-affirmative-action-racial-discrimination [https://perma.cc/ MWN8-6BFB].

92. Harvard, 600 U.S. at 218.

93. Id. at 220-21.

94. Id. at 221-22.
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from the bench.” In his concurrence, Thomas said that he “sees the uni-
versities’ admissions policies for what they are: rudderless, race-based
preferences.””® Thomas further went on to say that “[race-conscious
admissions] policies fly in the face of our colorblind Constitution.””’
Within this statement, Justice Thomas reiterated his longstanding belief
that affirmative action harms the very people it claims to benefit,” writ-
ing that “all forms of discrimination based on race —including so-called
affirmative action—are prohibited under the Constitution.”” Justice
Thomas’s statements exemplify the Court’s growing commitment to a
colorblind interpretation of the Constitution, where any form of race-
based consideration is viewed as inherently unconstitutional. His asser-
tion that affirmative action policies “fly in the face of our colorblind
Constitution” reflects a rejection of the idea that race-conscious mea-
sures are necessary to address historical and systemic racial inequal-
ity. By framing affirmative action as harmful rather than remedial,
Thomas’s concurrence aligns with the broader judicial and societal shift
towards the modern understanding of the colorblind doctrine, where
the consideration of race is eliminated from legal and governmental
decision-making.

It has yet to be realized what the full extent of this ruling will have on
the progress of race-conscious policies —specifically those that explicitly
address systemic racial barriers.!” Reports already indicate a decline in
Black enrollment at Harvard and other colleges, signaling one imme-
diate impact of the Court’s decision.!’! This colorblind interpretation
of the Constitution could ripple far beyond education, affecting nearly
every aspect of American life —from life expectancy and maternal mor-
tality to employment, income, wealth, environmental exposures, and
criminal justice involvement.!?

95. See Nina Totenberg, Supreme Court Guts Affirmative Action, Effectively Ending Race-
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Race, WaLL St. J. (Sept. 11, 2024, 11:29 AM), https://www.wsj.com/us-news/education/harvards-
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The Supreme Court’s explicit endorsement of colorblind principles
sets the stage for lower federal courts to build a growing body of deci-
sions grounded in modern colorblindness.'”® By embracing colorblind
constitutionalism, the Court sends a clear signal to the lower courts that
this doctrine is now the guiding framework for interpreting the Con-
stitution, empowering them to craft and reinforce their own colorblind
legal narratives. While lower courts are bound to follow the precedents
set by the U.S. Supreme Court and adhere to its principles, the doctrine
of colorblindness has also gained traction internationally, influencing
legal interpretations and policies in other countries. While the direct
influence may vary, these countries, especially those with legal systems
rooted in principles of equality and non-discrimination, have consid-
ered or referenced modern colorblindness in their own judicial deci-
sions and policymaking.

B.  Colo[u]r Blindness in Canada

If you have the time, I would like you to navigate to the Government
of Canada’s website.!™ In the search bar, look up “examples of Charter-
related cases.” It should lead you to a page where you can click on a link
with the same name. The listed cases give a broad overview of the built-
up legal framework surrounding the Canadian Charter of Rights and
Freedoms which guarantees certain political and civil rights.! It dis-
cusses decisions that helped establish equality for individuals with dis-
abilities, protections for discrimination based on sexual orientation, and
even protection of voting rights for non-resident Canadian citizens.'®
However, you will see no decisions relating to race, a striking omission
given Canada’s historical and ongoing racial inequalities.

This absence reflects the Canadian legal system’s reluctance and inad-
equacy to confront race explicitly within its constitutional framework.
Despite being celebrated for its progressive policies and multicultural
ideals, Canada’s journey toward racial equality is complex and fraught

103. See, e.g., Taxman v. Board of Educ. of Twp. of Piscataway, 91 F.3d 1547, 1550 (3d Cir.
1996) (holding that affirmative action programs designed to promote diversity, rather than remedy
past discrimination, violate Title VII); Hopwood v. Texas, 78 F.3d 932 (5th Cir. 1996) (finding that
diversity is not a compelling interest and race should never be a factor in implementing affirmative
action programs in law school admissions).

104. The website can be accessed at https://www.canada.ca/en.html [https://perma.cc/AWWY-
5C3A]

105. Examples of Charter-Related Cases, Gov’t oF CAN., https://justice.gc.ca/eng/csj-sjc/rfc-dlc/
cerf-cedl/cases.html [https:/perma.cc/QR5V-JKMX]. See generally Canadian Charter of Rights
and Freedoms, Part I of the Constitution Act, 1982, being Schedule B of the Canada Act, 1982,
reprinted in 23 U.B.C. L. Rev. 609 (1989).

106. See Eldridge v. British Columbia (Att’y Gen.), [1997] 3 S.C.R. 624 (Can.); see also Vriend v.
Alberta, [1998] 1 S.C.R. 493 (Can.); Frank v. Canada (Att’y Gen.), [2019] 1 S.C.R. 3 (Can. Ont.).
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with contradictions. The country’s history includes over 200 years of
slavery, discriminatory immigration policies, and systemic exclusion of
Indigenous peoples, which have left a legacy of inequality that contin-
ues to influence its legal and social frameworks.!”” The adoption of the
Canadian Charter of Rights and Freedoms in 1982 marked a pivotal
moment in the Nation’s history, offering a constitutional promise of
equality and protection against discrimination.!”® However, this promise
has been shaped by the Supreme Court of Canada’s interpretation of
Section 15 of the Charter, which guarantees equality rights. Over time,
the doctrine of colorblindness has begun to take root in Canadian juris-
prudence. The Supreme Court’s analysis of equality claims prioritizes
treating everyone the same under the law, often at the expense of rec-
ognizing, addressing, and protecting the unique disadvantages faced by
racialized communities. While the Charter has provided a framework
for significant legal advancements, the courts’ reliance on colorblind
principles has created tension between the ideals of equality and the
realities of systemic discrimination in Canada’s multicultural society.

1. The Beginnings of a Colorblind Canada

After 200 years of physical, psychological, and sexual abuse, enslaved
persons in Canada found release when slavery was legally abolished
by the imperial parliament’s enactment of the Slavery Abolition Act
in 1833.!” However, what followed were decades of racial segregation
impacting education, employment, and housing—paralleling, in many
ways, the experiences of Black communities in America.'” Similar to
the United States, it took a string of judicial decisions to erode those
racist principles."'! One of those cases laid the foundation of constitu-
tional colorblindness within Canadian jurisprudence. In the 1899 case
Johnson v. Sparrow, Fred Johnson, a Black man, purchased two seats
to attend an orchestra at the Montreal Academy of Music, owned by

107 For a broad overview of research on racism, discrimination, and migrant workers in Can-
ada, see NALINIE MOOTEN, IMMIGRATION, REFUGEES & CITIZENSHIP CAN., RACISM, DISCRIMINATION
AND MIGRANT WORKERS IN CANADA: EVIDENCE FROM THE LITERATURE (July 2021), https:/www.
canada.ca/content/dam/ircc/documents/pdf/english/corporate/reports-statistics/research/racism/
r8-2020-racism-eng.pdf [https://perma.cc/AB3Q-65ZD].

108. For the history and content of the full Charter, see Elmer A. Driedger, The Canadian
Charter of Rights and Freedoms, 14 OttawA L. REV. 366 (1982).

109. Slavery Abolition Act 1833, ¢ 73 (UXK.) (The Act did not come into force until 1834.).

110. ConsTANCE BAckHOUSE, CoLOUR-CODED: A LEGAL HisTory oF Racism IN CANADA, 1900-
1950, at 251 (Univ. Toronto Press ed. 1999); see also Natasha Henry-Dixon, Racial Segregation of
Black People in Canada, CANADIAN ENcycLOPEDIA (Sept. 8,2021), www.thecanadianencyclopedia.
calen/article/racial-segregation-of-black-people-in-canada [https:/perma.cc/YS6G-65SX].

111. BACKHOUSE, supra note 110, at 257.



2025] MONOCHROMACY OF JUSTICE 1013

John Sparrow.'"> When the usher refused him entry, he sued for mon-
etary damages.'* Québec Judge John Sprott Archibald ruled in favor
of Johnson proclaiming Canadians of all races to have equal access to
places of public entertainment and that the Constitution did not admit
distinctions made based on race or class.'"* He stated, “[O]ur constitu-
tion is and always has been essentially democratic, and does not admit
of distinctions of races or classes. All men are equal before the law and
each has equal rights as a member of the community.”'" Much like U.S.
Justice Harlan’s dissent in Plessy, while Archibald’s colorblind views
did not initially shape the decisions of the Supreme Court of Canada,
they gradually gained recognition and influence in the nation’s legal
landscape.'®

Although Canada lacked the widespread system of legalized chattel
slavery seen in the United States, racial inequality and systemic discrimi-
nation continued to shape the lives of marginalized communities well
after slavery was abolished.!” In the late nineteenth and early twentieth
centuries, discriminatory laws, and policies, such as the Chinese Head
Tax and the imposition of Indian residential schools, disproportionately
affected racial minorities and Indigenous peoples across the country.'’®
However,it was not until the mid-twentieth century that affirmative action
measures —also known as ameliorative programs in Canada—emerged
in response to calls for greater inclusion and equity. The Canadian gov-
ernment introduced affirmative action programs, particularly in employ-
ment and education, to address historical injustices and foster diversity.!"
These initiatives sought to enhance representation and opportunities for
marginalized groups, including Indigenous peoples, racial minorities, and
women, in sectors where they had long been underrepresented. Over the
years, ameliorative programs in Canada have adapted to shifting social
and legal contexts, sparking debate about the extent and effectiveness of
these measures in achieving true equality.!?
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2. Section 15 of the Canadian Charter of Rights and Freedoms

Section 15 of the Canadian Charter of Rights and Freedoms states:

(1) Every individual is equal before and under the law and has the
right to the equal protection and equal benefit of the law without dis-
crimination and, in particular, without discrimination based on race,
national or ethnic origin, colour, religion, sex, age or mental or physi-
cal disability.

(2) Subsection (1) does not preclude any law, program or activity that
has as its object the amelioration of conditions of disadvantaged indi-
viduals or groups including those that are disadvantaged because of
race, national or ethnic origin, colour, religion, sex, age or mental or
physical disability.!*!

Similar to the Fourteenth Amendment in American jurisprudence,
the purpose of Section 15 is seen as a way to provide a guaranteed right
to equal protection under the law.'? In fact, Section 15(2) was added
to the Charter to address concerns that a broad equality principle
might expose governments to “reverse discrimination” claims, similar
to those occurring in the United States, when the Charter was being
drafted.'” This equality guarantee is an integral part of the Canadian
Constitution.'?* The Charter as a whole can be seen as an essential tool
for checking the powers of the government over the individual.!*® In
the decades since its enactment, the Supreme Court of Canada has dis-
tinguished between the two components of Section 15. Section 15(1)
aims to prevent governments from engaging in discriminatory practices,
while Section 15(2) empowers governments to implement affirmative
measures to combat systemic discrimination.!?

Under this framework, a Section 15 equality analysis begins by
assessing whether differential treatment occurred based on a protected
ground. If such treatment exists, the government may invoke Section
15(2) by demonstrating that the law, program, or action in question
has an ameliorative purpose targeting disadvantaged groups. Success
under Section 15(2) negates a claim under Section 15(1); otherwise, the

121. Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being
Schedule B of the Canada Act, 1982, ¢ 11 (U.K.) [hereinafter Canadian Charter].
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123. Jena McGill, Ameliorative Programs and the Charter: Reflections on the Section 15(2)
Landscape Since R v Kapp, 95 CANADIAN Bar REv. 213,216 (2017).
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126. R. v. Kapp, [2008] 2 S.C.R. 483, 484-86 (Can.).
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claimant must prove that discrimination occurred.'”” Courts have spe-
cifically interpreted Section 15 to handle multiple forms of discrimina-
tion, whether it be “intentional or inadvertent, direct (resulting from a
classification on a prohibited ground that is evident on the face of a law
or policy) or indirect (resulting from the effects of the application of a
facially-neutral law or policy).”'?® However, an issue between the for-
mal and substantive understandings of equality is currently dominating
the jurisprudence surrounding Section 15.

“Substantive equality” is focused on groups, interpreted in Cana-
dian jurisprudence as ensuring that laws and policies do not impose
subordinating treatment on groups already disadvantaged in Canadian
society.'” “Formal equality” can be understood as focusing on an indi-
vidual’s situation, and ensuring that laws and policies do not impose
disadvantages on individuals by treating them according to false ste-
reotypes associated with irrelevant personal characteristics.”* Formal
equality ensures that laws avoid treating individuals according to irrel-
evant personal characteristics comporting with Section 15(1) and its
focus on the equality rights of individuals. Scholars have found formal
equality as a colorblind approach to law, as it assumes that differences
in characteristics are irrelevant in legal analysis.'*!

3. The Legal Framework of Equality Rights Under Section 15

The Supreme Court of Canada outlined, in Andrews v. Law Soci-
ety of British Columbia, an approach to the interpretation of equality
rights in Section 15 of the Charter."*> In Andrews, a British law graduate
challenged the validity of Section 42 of the Barristers and Solicitors
Act, arguing that the Canadian citizenship requirement for being called
to the bar violated Section 15 of the Charter.'* In 1983, Andrews moved
to Vancouver with his Canadian spouse to pursue a legal career. While
his spouse, a permanent resident, was called to the bar, Andrews was
denied due to a citizenship requirement under British Columbia’s Bar-
risters and Solicitors Act, as he had not met the residency requirement.
Andrews challenged this, arguing that the law violated Section 15 of the

127 See Jonnette Hamilton & Jennifer Koshan, The Supreme Court of Canada, Ameliorative
Programs, and Disability: Not Getting It, CAN.J. WoMEN & L. 1,6 (2012).
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Canadian Charter of Rights and Freedoms by discriminating against
non-citizens based on their national origin, denying them equal treat-
ment under the law.’** The Supreme Court ruled in favor of Andrews
holding that Section 42 of the Barristers and Solicitors Act violated
Section 15 of the Charter.!®> The test adopted by the majority, simply
put, states that claims under Section 15 should be based on: (1) actual
differential treatment; (2) one of the enumerated prohibited grounds
in Section 15, or one that is analogous to those grounds; and (3) which
is discriminatory because of an imposed burden or denied benefit.!*
Unlike the U.S. Supreme Court, which employs different levels of scru-
tiny in its constitutional analysis based on legislative classification, the
Canadian approach is that discrimination based on race, national or
ethnic origin, color, religion, sex, age or mental or physical disability,
and all analogous grounds, are treated by the Canadian courts equally
within the context of Section 15."%7

Building on Andrews, the Supreme Court in Law v. Canada (Minister
of Employment and Immigration) introduced a more detailed approach
for evaluating whether government actions violate equality rights.!* In
Law, the Court held that the denial of a female survivor’s pension ben-
efit under the Canada Pension Plan because of the survivor’s age did
not violate Section 15(1).1%° As part of its Section 15 analysis of whether
a claimant was subject to differential treatment on the basis of “race,
national or ethnic origin, colour, religion, sex, age, or mental or physical
disability,” Law emphasized the need for a court to inquire as to whether
the unequal treatment provided by law causes differential treatment
and whether that differential treatment constitutes discrimination.'*
The Supreme Court stated that an analysis of an equality rights claim
should involve three main components: (1) identifying whether the law
draws a distinction based on a protected characteristic; (2) assessing
whether this distinction is discriminatory in either purpose or effect;
and (3) considering whether the law, taken as a whole, promotes sub-
stantive equality.'! Additionally, the Court gave a non-exhaustive list
of contextual factors to consider in determining whether differential
treatment on a prohibited ground would constitute discrimination by

134. Id. at 159.

135. Id. at 145.

136. See Pellicciotti, supra note 124, at 51.

137 1d. at 76.

138. Ian Peach, Section 15 of the Canadian Charter of Rights and Freedoms of the Future of

Federal Regulation of Indian Status, 45 U.B.C. L. Rev. 103, 108 (2012).

139. See Law v. Canada (Minister of Employment and Immigration), [1999] 1 S.C.R. para. 91,94
(Can.).

140. Id. at paras. 21-23.

141. Id. at para.23.
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implicating the claimant’s human dignity: pre-existing disadvantage,
correspondence with the claimant’s actual characteristics, ameliora-
tive purpose, and the nature and significance of the claimant’s affected
interest.'? The Law test essentially required an objective approach to
determining if government action violated a person’s dignity, asking
what a reasonable person in the claimant’s situation would likely feel.

The cases of R. v. Kapp and Alberta v. Cunningham helped the
Supreme Court of Canada create a clear test for evaluating government
programs under Section 15(2) of the Charter. In Kapp, non-Aboriginal
fishers argued that a government program giving exclusive fishing rights
to Aboriginal bands violated their equality rights.'*® The Court, how-
ever, upheld the program, stating that it aimed to improve the condi-
tions of a disadvantaged group, thus falling under Section 15(2), which
protects ameliorative programs.'* In Cunningham, the claimants chal-
lenged their exclusion from Métis settlements under similar equality
arguments.'* The Court ruled that the exclusion served the ameliora-
tive goals of the legislation, refining the Kapp framework by establish-
ing that governments must show a genuine link between the program’s
goals and the disadvantage it seeks to address.™*® If these criteria are
met, the program is immune from further scrutiny under Section 15(1).
Accordingly, the current Kapp-Cunningham Section 15(2) analysis
requires that the government produce evidence to show: (1) “that the
program is a genuinely ameliorative program directed at improving the
situation of a group that is in need of ameliorative assistance in order to
enhance substantive equality”; (2) that there is a “correlation between
the program and the disadvantage suffered by the target group”; and (3)
that the impugned distinction on an enumerated or analogous ground
“in a general sense serves or advances the ameliorative object of the
program.”#’

While the Supreme Court of Canada has made strides toward defin-
ing Section 15 through frameworks like the Kapp-Cunningham analy-
sis, the road to a consistent interpretation has been far from smooth.
The Court has oscillated between promoting substantive equality and
falling back on formal equality, resulting in an unstable foundation for
equality claims. Each iteration of the Court’s tests attempts to balance
these approaches, yet the constant revisions create confusion for lower

142. Id. at paras. 69-74; see also Sophia Moreau, R. v. Kapp: New Directions for Section 15,40
Otrawa L. REv. 283,293 (2009).

143. See generally R.v. Kapp, [2008] 2 S.C.R. 483 (Can.).

144. Id. at paras. 35-36.

145. Alberta v. Cunningham, [2011] 2 S.C.R. 670,671 (Can.).

146. Id. at paras. 44-46.

147 McGill, supra note 123, at 222.
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courts and litigants alike. This lack of consistency leaves Section 15 juris-
prudence vulnerable to further shifts, threatening its ability to address
systemic inequalities effectively. In recent Canadian jurisprudence, the
Court’s continued struggle to define a consistent and effective frame-
work has blurred the distinction between substantive and formal equal-
ity, gradually paving the way for a modern colorblind interpretation
that risks undermining the original intent of Section 15.

C. Colorblindness in Australia

Did you know that Australia is home to one of the world’s largest
foreign-born populations and has one of the highest migration rates?'4
Like Canada and the United States, immigration has played a signifi-
cant role in shaping Australia’s history. Settlers have come from over
100 countries resulting in Australians having a multitude of skin colors,
speaking a vast range of languages, adhering to any of the world’s reli-
gions, and following many cultural practices.'* Yet, this rich tapestry of
identities and cultures has made it difficult to define what it truly means
to be an Australian citizen. Australia lacks historical events which would
symbolize its autonomy and uniqueness such as a national liberation
like the American Revolution.”® There is additionally no document
describing what it means to be an Australian analogous to the United
States Constitution and Bill of Rights.">! Despite this, Australians find
common ground in shared cultural values, traditions, and norms. How-
ever, these commonalities have often shaped policies and practices that
benefit those from the dominant cultural group while marginalizing
individuals from minority backgrounds.'>

Not until recently has “Australia [started to shift] away from a cultur-
ally-bound notion of citizenship towards a civic one, permitting equality
of rights for all Australians, irrespective of their origins.”'>* This shift

148. As of 2024, 30.7% of Australia’s population was born abroad and the country ranked
15th globally in net migration, with 5.9 migrants per 1,000 people. See World Prospects 2022,
UNITED NATIONS, https://population.un.org/wpp/ [https:/perma.cc/85VZ-YW4K]; Australia’s
Population by Country of Birth, AUSTRALIAN BUREAU OF Stars. (June 2023), https://www.abs.gov.
au/statistics/people/population/australias-population-country-birth/latest-release [https:/perma.
cc/85VZ-YW4K]; Country Comparison — Net Migration Rate, CENT. INTEL. AGENCY: THE WORLD
FactBook, https://www.cia.gov/the-world-factbook/field/net-migration-rate/country-comparison/
[https://perma.cc/LHSC-Y7JH].

149. Gianni Zappala & Stephen Castles, Citizenship and Immigration in Australia, 13 GEo.
ImmIGR. L.J. 273,275 (1999).

150. Id. at 276-77.
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152. AMANUEL Evias, FETHI MANSOUTRI & YIN PARADIES, RACE RELATIONS IN AUSTRALIA: A
Brier History 33-94 (Palgrave Macmillan 2021).
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has brought a stronger focus on equal opportunities and the idea that
success should be based on merit, leading to less consideration of the
history and effects of race in shaping policies like affirmative action.
Despite efforts to promote equality of opportunity, minority groups in
Australia continue to experience significant disparities in areas such as
education, employment, and health outcomes.

1. Race and Legal Identity in Australia

The British arrived in Australia in 1788, with eleven ships full of colo-
nists and convicts.”™* At least twelve of the convicts were identified as
Black, being born in a European country or one of its colonies.’ While
Indigenous Australians had inhabited the continent for tens of thou-
sands of years before European colonization, the presence of white and
Black immigrants introduced new dynamics to Australia’s racial land-
scape.’ Although the African-diaspora settlers were involved in the
colonial project of displacing Aboriginal people, they themselves faced
varying degrees of discrimination and marginalization, being the only
foreign minorities in a white settler society.””” Race relations in early
colonial Australia were characterized by hierarchies of power and privi-
lege, with Black immigrants and Indigenous people often occupying the
lowest rungs of society and facing systemic barriers to full inclusion and
participation.’® Colonialism kept minority communities under strict
control, with settlers even trying to assimilate the Indigenous commu-
nity by taking their children.”’

The first major event after colonialism was the discovery of gold within
the country. The discovery of gold led to a rush of immigrants to the
country.'® As a result of the competition between Europeans and non-
Europeans in the gold fields, colonial laws were introduced to restrict

154. Id. at 273; Kathomi Gatwiri, Growing Up African in Australia: Racism, Resilience and
the Right to Belong, THE CONVERSATION (Apr. 3, 2019, 3:13 PM), https://theconversation.com/
growing-up-african-in-australia-racism-resilience-and-the-right-to-belong-113121 [https://perma.
cc/GL3K-R7MB].
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PyBus, BrLack FOUNDERS: THE UNKNOWN STORY OF AUSTRALIA’S FIrRsT BLACK SETTLERS (UNSW
Press 2006).
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immigration to Australia as a means of preserving the established hier-
archies within the colonies, reflecting efforts to maintain social and eco-
nomic control during a period of transformation.'®! One such set of laws
was the “White Australia Policy,” which aimed to restrict non-European
immigration and maintain a predominantly white population.!s?
Enacted through various legislation and administrative measures from
the late-nineteenth century until the mid-twentieth century, these laws
effectively excluded people of non-European descent from immigrat-
ing to Australia.'® The first federal act in the series of immigration laws
was the Immigration Restriction Act of 1901 that famously introduced
the dictation test, a language test deliberately designed to exclude non-
white immigrants by administering it in European languages that many
non-Europeans were unlikely to understand.'® After World War 11, fac-
ing significant labor shortages, Australia began to revise its immigration
policies to include refugees and immigrants from Europe, leading to
gradual changes in its admission criteria to meet the country’s growing
economic needs.'® By 1973, the government officially adopted multi-
culturalism, eliminating race as a criterion for immigration selection,
and recognizing the significant contributions of non-European immi-
grants.' This policy marked a major step away from overt racial dis-
crimination in immigration and led to increased support services, such
as language assistance, to aid immigrant integration.'®’

The end of the White Australia Policy opened doors for many
migrants seeking better lives and protection, including African migrants
who arrived through the humanitarian program to escape civil war
and ethnic cleansing in their home countries.'®® With the dismantling
of the White Australia Policy came legal reforms aimed at addressing
the disadvantages faced by minority groups. As immigrants settled,
they encountered challenges such as unemployment, language barriers,

161. See Benjamin Jones, Australian Politics Explainer: The White Australia Policy, CONVERSATION
(Apr. 9, 2017, 4:01 PM), https://theconversation.com/australian-politics-explainer-the-white-
australia-policy-74084 [https:/perma.cc/SE7TF-6AZE)].

162. Fady Aoun, Whitewashing Australia’s History of Stigmatizing Trade Marks and Commercial
Imagery,42 MEeLB. U.L. REv. 671,705 (2019).

163. See Jones, supra note 161.

164. See Carlos Scott Lopez, Prolonged Administrative Detention of Illegal Arrivals in Australia:
The Untenable HIV/AIDS Justification, 4 WasH. U. GLoBAL Stub. L. REv. 263, 307 (2005).

165. Alperhan Babacan & Hiirriyet Babacan, New Racism and Fear: The Cronulla Riots and
Racial Violence in Australia,1 USAK Y.B. 507, 508 (2008).

166. Id. Although the dictation test was initially given in European languages, in 1905 the Act
was amended so that the test could be submitted in “any prescribed language.”

167 Id.

168. William Abur, Migration and Settlement of African People in Australia, U. MELB. 1,2 (2023).



2025] MONOCHROMACY OF JUSTICE 1021

and racial discrimination.'® In response, the post-war welfare state was
established to provide quality public education, shorter working hours,
and national health services —fostering societal diversity and equity.!”
This effort was further bolstered on June 11, 1975, when the Austra-
lian Parliament enacted the Racial Discrimination Act.'”! This legisla-
tion made racial discrimination unlawful in various contexts across the
country and ensured that any inconsistent state or territory laws were
overridden.'”? Naturally, this Act faced several legal challenges. Nota-
bly, in Koowarta v Bjelke-Petersen, the constitutionality of the Racial
Discrimination Act was questioned, raising concerns about whether it
aligned with the powers granted under the Australian Constitution.!”
The central issue revolved around Section 51(xxvi), which grants Aus-
tralia power to make laws for the people of any race."”* While the High
Court'” concluded that the government could pass laws to prevent dis-
crimination, the Racial Discrimination Act covered all races and did not
align specifically with the “any race” power under Section 51(xxvi).!”s
This decision highlighted serious concerns about the ability of Section
51(xxvi) to safeguard minority rights, especially when it failed to uphold
legislation aimed at addressing racial discrimination. The decision also
sparked broader scrutiny of the section’s limitations, calling into ques-
tion its capacity to protect marginalized communities within Australia’s
constitutional framework.

2. Section 51(xxvi) of the Constitution of Australia

Section 51(xxvi) of the Constitution, often referred to as the “race
power,” originally gave the Commonwealth Parliament the power to
make laws with respect to: “[T]he people of any race, other than the
aboriginal race in any State, for whom it is deemed necessary to make

169. See generally Omid Rezaei, Hossein Adibi & Vicki Banham, Integration Challenges of
Immigrants from Non-English-Speaking Backgrounds in Australia, 16 Diaspora Stup. 1, 1-31
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special laws.”"”” The roots of Section 51(xxvi) lie in the debates and
negotiations that shaped the drafting of the Australian Constitution in
the late-nineteenth century. During this period, there was considerable
concern about the status of Indigenous Australians and non-European
immigrants within the proposed federation. This provision was origi-
nally intended to support laws that regulated and protected people
of different races who had immigrated to Australia or, in some cases,
restricted them." It was directed at immigrants, primarily Japanese,
Chinese, and Indian laborers, including those who arrived as inden-
tured workers from the South Pacific.'”” The laws under this provision
confined them to specific occupations, limited their living arrangements,
and even facilitated their eventual return to their home countries after
a set period.'®

The inclusion of Section 51(xxvi) reflected the prevailing attitudes
towards race and immigration at the time, which were characterized
by notions of white supremacy and the desire to preserve a racially
homogeneous society. Edmund Barton, Australia’s first Prime Minis-
ter and later, a member of the High Court, argued at the 1898 Mel-
bourne Convention that this legislative power was crucial for allowing
the Commonwealth of Australia to “regulate the affairs of the people
of coloured or inferior races who are in the Commonwealth.”® While
originally intended to give the government flexibility in addressing per-
ceived threats from non-white immigrants, Section 51(xxvi) also had
profound implications for Indigenous Australians, as their rights and
status became subject to laws enacted under this provision."®* Over
time, the scope of Section 51(xxvi) expanded to include governance
over Indigenous Australians. This shift led to the historic 1967 referen-
dum, often referred to as the “race power” referendum, held on May 27,
19678 The referendum sought to remove discriminatory references to
Indigenous peoples from the Constitution, specifically striking out the
phrase “other than the aboriginal race in any State,” thus enabling the
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federal government to pass laws in relation to Indigenous Australians
without racial restrictions.'®*

The referendum was overwhelmingly successful, with over ninety per-
cent of Australian voters supporting the proposed amendment.® This
historic outcome marked a significant milestone in Australia’s journey
towards Indigenous rights and reconciliation. Following the referen-
dum, the federal government gained the ability to enact laws aimed
at addressing the social, economic, and political inequalities faced by
Indigenous Australians.!®® However, recent legal developments show
that the jurisprudence, particularly towards Indigenous Australians, has
shifted towards a modern colorblindness interpretation.

III. ANALySIS: INTERNATIONAL COURTS

In an increasingly interconnected global landscape, the principle of
constitutional colorblindness has emerged as a cornerstone of legal dis-
course across various jurisdictions. Building on the principle of equality
before the law, many countries have embraced the doctrine of color-
blindness, often hesitating to support race-based classifications in their
legal systems and instead prioritizing a uniform application of legal
principles.”” This shared sentiment among many countries showcases
a universal aspiration for impartiality and fairness with each country
aiming for their inhabitants to be free from differential social and legal
treatment based on the color of their skin.”®® Particularly in Western
democracies, there seems to exist a palpable desire for the law to apply
equitably to all individuals, irrespective of racial identity.

This Comment looks at two countries, Canada and Australia, to see
how the notion of modern colorblindness has affected their jurispru-
dence. The United States, Canada, and Australia share similarities as
affluent, advanced democracies established by European settlers on
lands already occupied by Indigenous peoples.”® Due to the legacies
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of colonization, slavery, and other historical injustices, many countries
now confront deep-rooted racial issues as they strive to reconcile those
effects and create societies where all can live together equally.' As
we delve into the global landscape of constitutional interpretation, it
becomes apparent that while legal systems may vary in structure and
application, the pursuit of a colorblind jurisprudence remains a com-
mon thread binding nations together in their quest for equality under
the law.

A. Canada’s Legal Approach to Equality

No prominent Canadian cases explicitly highlight robust protec-
tions for racial equality, as the word “race” is often absent from discus-
sions surrounding the Canadian Charter of Rights and Freedoms. This
absence reflects the Canadian legal system’s advocacy for a colorblind
constitution and society in the modern era. While Canadian jurispru-
dence has occasionally affirmed the constitutionality of race-conscious
policies, courts have generally been reluctant to endorse race-based
classifications. This promotion of colorblindness perpetuates the false
notion of racelessness, allowing the legacy of bigotry to persist within
Canadian institutions and legal frameworks. As a result, this approach
reinforces systemic inequities and white supremacy rather than disman-
tling them.

This reluctance is evident in the jurisprudential trajectory following
the landmark Andrews decision, which has been celebrated as a foun-
dational case in Section 15 jurisprudence. Despite its promise to guar-
antee equality rights, research reveals that the success rate of Section
15 claims has remained relatively low, particularly compared to other
Charter claims. In the decade following Andrews, a significant number
of equality claims were dismissed due to restrictive interpretations of
prohibited grounds in the Section 15(1) analysis.””! Even with the refor-
mulation of the Andrews test, meaningful progress in equality claims
has been minimal, illustrating the practical challenges of addressing sys-
temic inequities under a colorblind framework.

Building on Andrews, the Supreme Court of Canada’s decision in
Law introduced a structured approach to evaluating equality rights
under Section 15. The Law test, ostensibly aimed at balancing formal
and substantive equality, ultimately favored the former by requiring an
objective assessment of whether a “reasonable person” in the claimant’s

190. See generally Jock CoOLLINS, CONTEMPORARY RACISM IN AUSTRALIA, CANADA AND NEW
ZEALAND (1995).
191. Ryder et al., supra note 128, at 116.
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position would perceive a violation of their dignity.'”” This framing,
which was meant to focus objectively on how a reasonable person in
the claimant’s position would assess their dignity, was often misap-
plied by lower courts, shifting the emphasis to the claimant’s subjective
feelings.””® As a result, this misinterpretation detracted from evaluat-
ing the fairness of the claimant’s treatment, inadvertently sidelining the
broader issues of systemic discrimination and collective inequalities.
Consequently, this approach severely limited the potential for success-
ful discrimination claims. In fact, claims grounded in six of the nine pro-
tected grounds under Section 15—race, national origin, ethnic origin,
color, religion, and mental disability —failed to yield a single successful
outcome until after 2008, highlighting the ineffectiveness of the Law
framework in addressing the realities of marginalized groups.'™

The Kapp-Cunningham framework for Section 15(2) further limits
the ability to critically assess distinctions made in ameliorative programs
as it leaves room for exclusions or selective inclusions that may still
amount to discrimination under Section 15. This is problematic because
the framework allows programs that claim to “serve and advance” their
goals to avoid scrutiny under Section 15(1)."* By focusing on the goal
rather than the method of achieving it, the Kapp-Cunningham analysis
may validate decisions that exclude or inadequately represent certain
groups, allowing discriminatory practices to persist without adequate
judicial review. This interpretation weakens substantive equality by
failing to hold the government accountable for decisions that may dis-
proportionately affect marginalized communities or subgroups, under-
mining the intent of Section 15 to address systemic inequality.

Similarly, while reverting to the principles established in Andrews,
the Supreme Court of Canada’s interpretation of Section 15(1) perpet-
uates challenges for equality claimants.”” The Andrews analysis evalu-
ates discrimination based on two criteria: the perpetuation of prejudice
or disadvantage and stereotyping that misaligns with a claimant’s actual
circumstances and characteristics.'”” However, this framework’s focus
on formal equality creates a troubling emphasis on individual rights at
the expense of addressing systemic barriers. By concentrating on irra-
tional differences in treatment, the Court diminishes attention to struc-
tural inequities faced by marginalized groups. This formalistic approach
is particularly harmful because it allows for findings of discrimination
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without requiring claimants to belong to historically disadvantaged
groups.””® The Court’s focus on formal equality—defined by viola-
tions of individual treatment—diverts attention away from broader,
group-based inequities. Although seemingly neutral, this interpretation
undermines Section 15’s core purpose, the achievement of substantive
equality."”

The ability of an equality claimant to bring and win a discrimina-
tion claim without belonging to a historically disadvantaged group
shows a significant flaw in the Court’s interpretation of equality.>”
This perspective shifts the focus of Section 15 away from addressing
systemic inequities faced by marginalized communities, reinforcing a
view that constitutions protect individual rights rather than rectifying
group-based disadvantages.?’! This formal equality framework weakens
Section 15’s ability to foster substantive equality, stifling the potential
of constitutional protections to dismantle systemic injustices and per-
petuating barriers to justice for racialized and marginalized groups.
Ultimately, the Supreme Court of Canada’s approach reinforces a form
of constitutional colorblindness. By interpreting Section 15 in a way that
allows equality claims detached from historical disadvantage, the Court
weakens legal safeguards for marginalized communities and limits the
potential of constitutional protections to advance substantive equality.

The state of a Section 15 analysis continues to evolve and change
as the Court struggles with the ideas of substantive and formal equal-
ity within Canadian jurisprudence. The Court has seemingly moved on
from the Kapp-Cunningham framework as seen in the twin Pay Equity
cases— Québec (Attorney General) v. Alliance (APP) and Centrale des
Syndicats du Québec v. Quebec (Attorney General) (CSQ)**”—where
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the Court affirmed the 2015 Kahkewistahaw First Nation v. Taypotat
two-part framework for evaluating Section 15(1) claims.**”

Essentially, the Taypotat analysis has two steps: determining whether
a law creates a distinction based on an enumerated or analogous
ground and, if so, whether it imposes burdens or denies benefits in a way
that reinforces or exacerbates a disadvantage. In affirming this analy-
sis, the Pay Equity cases indicated that the Section 15(1) framework
from Kapp is no longer binding.?** However in applying the Taypotat
test, the twin cases diverged. In CSQ the Court expanded the second
step of the analysis by explicitly incorporating ‘historical disadvantage,’
broadening the scope of inquiry, while in APP the Court omitted the
term “arbitrary,” subtly shifting how disadvantage is assessed.””> These
inconsistences highlight the challenges lower courts face in applying
a uniform approach. Many still rely on the Kapp test in their Section
15(1) analysis, further complicating the balance between substantive
and formal equality.”® As the Court’s interpretation of Section contin-
ues to evolve, some lower courts may embrace the addition of ‘histori-
cal disadvantage,” while others may disregard it. Likewise, the inclusion
or omission of ‘arbitrary’ reflects the ever-changing judicial reasoning in
this area, leaving the framework unsettled.

This inconsistency by the Supreme Court is particularly detrimen-
tal to race-conscious policies. Section 15 jurisprudence often avoids
directly engaging with the racialized impacts of laws, framing issues
through a race-neutral lens that fails to account for systemic inequi-
ties. This colorblind approach undermines the potential for targeted
interventions aimed at addressing historical and ongoing discrimina-
tion, particularly for Indigenous and racialized communities. While the
Court’s recognition of substantive equality represents some progress,
its reluctance to embrace group-based protections prioritizes individ-
ual claims and formal equality, limiting broader systemic redress. This
narrow focus diminishes the ability of Canadian legal frameworks to
address structural racism effectively, raising serious concerns about
whether the courts are adequately equipped to promote true equality.

203. Kahkewistahaw First Nation v. Taypotat,[2015] 2 S.C.R. 548, paras. 19-20 (Can.) (“The first
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As the tension between formal equality and the need for substantive
justice persists, the evolution of Canadian jurisprudence will play a crit-
ical role in determining whether these frameworks can meaningfully
address the realities of marginalized groups.

B. Australia’s Legal Approach to Equality

Unlike the U.S. Constitution, which includes the Equal Protection
Clause of the Fourteenth Amendment, and Canada’s Constitution,
which contains Section 15 of the Charter guaranteeing equality rights,
Australia’s Constitution lacks explicit provisions that guarantee equal
rights or prohibit discrimination based on race. However, as previously
mentioned, key provisions of the Australian Constitution, such as the
“race power” in Section 51(xxvi), have been interpreted by the High
Court in ways that reflect principles of equality and non-discrimina-
tion. Over time, the Court has increasingly emphasized equal treatment
before the law, irrespective of race or ethnicity. Yet, the Court’s current
interpretation of Section 51(xxvi) has allowed for the passage of laws
that can be racially discriminatory, especially with regard to Indigenous
Australians, while failing to provide the necessary protections or safe-
guards to prevent such discrimination. By prioritizing a universal con-
cept of citizenship and rights, the High Court overlooks the need for
race-conscious measures that could address the ongoing disadvantages
faced by Indigenous communities.

With the passage of the 1967 referendum, questions remained as to
Section 51(xxvi)’s judicial interpretation. Many had assumed that the
purpose of the amended section was to confer on the Commonwealth
Parliament the power to make laws for the benefit of Indigenous Aus-
tralians.””” Yet, in the 1983 case, Commonwealth v. Tasmania, it was held
that the race power enabled the Commonwealth to make laws “(a) to
regulate and control people of any race in the event that they consti-
tute a threat or problem to the general community and (b) to protect
people of a race in the event that there is a need to protect them.””® In
1988, the Constitutional Commission observed that prior to the 1967
referendum, the Australian Parliament held the power to pass laws that
discriminated based on race under Section 51(xxvi).2” This racial dis-
cretion reflected the prevailing attitudes of the time, reinforcing a mod-
ern colorblind legal framework that, by allowing discriminatory laws

207. Sarah Pritchard, The ‘Race’ Power in Section 51(XXV1) of the Constitution, 15 AUSTRALIAN
INDIGENOUS L. REV. 44,49 (2011).

208. Id.
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against any race, diminishes the ability to provide special considerations
to minority groups that have faced systemic inequalities. This colorblind
framework was called into question even after the 1967 referendum,
particularly in the 1998 case of Kartinyeri v. Commonwealth, where the
High Court delivered a split decision on whether the race power still
allowed Parliament to pass discriminatory laws, especially in instances
impacting Aboriginal Australians.?"

In Kartinyeri, the High Court decided whether Section 51(xxvi) could
be used to enact legislation that adversely discriminated on the basis
of race. Although Section 51(xxvi) has been used to support numerous
pieces of Commonwealth legislation directed specifically at Aborigi-
nal people, the Hindmarsh Island Bridge Act of 1997 (Bridge Act)
was the first act passed under the Section that was claimed to be detri-
mental to the interests of Aboriginal people.”'! The Bridge Act autho-
rized the construction of a bridge connecting Goolwa to Hindmarsh
Island, located in the Lower Murray River region of South Australia.?
Controversy stemmed from allegations of improper conduct and dis-
crimination against the Ngarrindjeri Aboriginal people, the traditional
owners of Hindmarsh Island.?"® The Ngarrindjeri community opposed
the construction of the bridge, citing concerns about the potential envi-
ronmental impact and the desecration of sacred sites on the island.**
The Bridge Act raised questions about the government’s ability to
make laws with respect to Aboriginal Australians.?”> The controversy
specifically highlighted the tensions between the federal government’s
responsibilities for Indigenous affairs under Section 51(xxvi) and the
powers of state governments to enact legislation affecting Indigenous
rights and interests.*'®

The Ngarrindjeri people challenged the legislation in the High Court.
The applicants argued that the “race power” under Section 51(xxvi) of
the Australian Constitution could only be used to pass laws that benefit
Aboriginal people.?’” Their argument was twofold: First, they claimed
that the 1967 referendum fundamentally changed the meaning of Sec-
tion 51(xxvi), asserting that the removal of discriminatory language

210. See generally Kartinyeri v Commonwealth (1998) 195 CLR 337 (Austl.).

211. Id. at 576-77 (Kirby, J., dissenting); Alexander Reilly, Reading the Race Power:
A Hermeneutic Analysis,23 MELB. U. L.R. 476,480 (1999).

212. Hindmarsh Island Bridge Act 1997 (Cth) sch 1 (Austl.).
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Por’y 129 (2000).

214. See Williams, supra note 181, at 653-54.
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meant it could now only be applied to benefit Aboriginal people.?®
The first argument focused on the historical context, maintaining that
the text’s meaning remained stable until formally amended. Second,
they argued that over time, the interpretation of Section 51(xxvi) had
evolved, and by 1967, it could no longer be used to discriminate against
any racial group, only to benefit them.?"” This argument encouraged the
Court to adopt a more flexible interpretation, responsive to contempo-
rary social conditions, asserting that the meaning of Section 51(xxvi)
had progressively shifted since the creation of the Commonwealth.??°

While five out of the six justices held that the Bridge Act was valid,
with Justice Kirby dissenting,??! the High Court was split two to two (two
justices not deciding) as to whether the power could be used to the det-
riment of an identified race.?”” Justice Kirby contended that the race
power should not be used to enact laws that are detrimental or discrimi-
natory against any race, including Aboriginal Australians, emphasizing
that the 1967 amendment reflected a clear parliamentary intention to
protect against such discrimination.?”® Similarly, Justice Gaudron argued
that only laws aimed at remedying disadvantages could be considered
appropriate under the current interpretation of the race power.”* Con-
versely, Justices Gummow and Hayne held that the power could be used
to withdraw a benefit previously granted to Aboriginal people, thus
imposing a disadvantage.’” They pointed out that the use of “race” as a
criterion, required by Section 51(xxvi) is inherently discriminatory, and
that any discriminatory measure which benefits some may disadvan-
tage others.”” Ultimately, the split among the justices failed to resolve
whether the Commonwealth possesses the power under the Australian
Constitution to enact racially discriminatory laws.?’

The controversy surrounding the Bridge Act highlights the tension
between the government’s authority to make laws for people of any
race under Section 51(xxvi) and the broader principles of equality and
non-discrimination.’”® The perspectives of the justices in this case reflect
a shift towards a modern colorblind reading of laws and policies in
Australia, wherein the Court’s focus on equality before the law may
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inadvertently undermine the efficacy of race-conscious policies like
affirmative action. Justices Gummow’s and Hayne’s interpretation
emphasized the potential for race-based policies to impose inequali-
ties.”” This decision has opened the door for the High Court to poten-
tially interpret freedom from racial discrimination in a way that could
strike down laws and programs offering special benefits or recognition
to Aboriginal and Torres Strait Islanders.” It is possible that the Court
could view these race-conscious remedies as discriminatory against
non-Indigenous people, undermining efforts to address historical and
systemic inequalities faced by Indigenous communities. This could
affect affirmative programs which, for example, provide accelerated
entry into universities in order to redress the long-term shortage of
Indigenous doctors and lawyers.>! As it provides benefits to Indigenous
individuals, the High Court could find the affirmative action programs
to be discriminatory against non-Indigenous people and strike them
down. This tension reflects a deeper issue within Australian law, where
the colorblind interpretation of constitutional provisions can inadver-
tently hinder the progress made toward addressing racial inequality. By
potentially striking down race-conscious remedies aimed at benefiting
Indigenous communities, the High Court risks undermining efforts to
redress historical disadvantages and systemic barriers.

Beyond these judicial concerns, the broader debate over the effec-
tiveness of Section 51(xxvi) has gained momentum, with two key argu-
ments emerging in favor of its removal. One argument centers on its
ineffectiveness, as highlighted in Kartinyeri, which demonstrated the
potential for Parliament to use this provision to unjustly restrict the
rights of minorities based on race. Critics argue that this unchecked
power leaves room for arbitrary racial discrimination, a threat to the
liberties of minority groups.”> Removing Section 51(xxvi) would elimi-
nate the legal foundation for such discriminatory legislation, ensuring
stronger protections for all ethnic, national, and linguistic groups.**
Importantly, even without Section 51(xxvi), the Racial Discrimination
Act of 1975 would remain a crucial safeguard, enabling Parliament to
enact inclusive, non-discriminatory laws.

229. Kartinyeri, 195 CLR at 570.
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Another perspective for the removal of Section 51(xxvi) argues that
the Australian Constitution should eliminate racial distinctions entirely,
embracing the principles of a truly colorblind framework. This position,
shared by former High Court justices, challenges the continued rele-
vance of race as a legal concept. Retired Chief Justice Robert French
argues that “race” is now largely a cultural construct, no longer carrying
factual significance in modern society.”* He suggests that the term itself
has outlived its usefulness.” Former Chief Justice James Spigelman has
described Section 51(xxvi) as undeniably rooted in racism when intro-
duced, as it was designed to regulate and control non-European immi-
grants.”*¢ He states that “[a] power with respect to people is I regard a
very dangerous power to confer on any legislature, even the Common-
wealth parliament . . . because it can be focused on particular groups by
reason of their presumed characteristics, rather than what their behav-
iour is or what their needs are, but just because of who they are.”*’

Justice James Spigelman’s views on Section 51(xxvi) of the Austra-
lian Constitution align closely with the original colorblindness doc-
trine espoused by U.S. Supreme Court Justice John Marshall Harlan in
his famous dissent in Plessy. As previously mentioned, Harlan argued
that the Constitution should not recognize distinctions based on race,
asserting that “[i]Jn respect of civil rights, all citizens are equal before
the law.”>*® Spigelman echoes this sentiment by expressing concern over
giving Parliament the power to make laws based on “presumed char-
acteristics” of specific racial groups rather than individual behavior or
need.”’ Like Harlan’s belief in a colorblind constitution, Spigelman cri-
tiques any legal framework that allows for differential treatment based
solely on who individuals are, rather than on their actions. Both Justices
fear, in different ways that reflect the original and modern interpreta-
tions of constitutional colorblindness, that racial classifications by the
government could reinforce divisions and perpetuate inequality instead
of ensuring equal treatment before the law.

In 2012, the Expert Panel on Constitutional Recognition of Indig-
enous Australians recommended the removal of Section 51(xxvi), advo-
cating for its replacement with a new provision that would specifically
empower the government to make laws for Aboriginal and Torres Strait

234. See Jane Lee, Does the Races Power Still Have a Place in the Australian Constitution?, ABC
News (June 3, 2020, 2:00 PM), https://www.abc.net.au/news/2020-06-04/races-power-in-constitu-
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Islander peoples.”*® This new section was to not only grant legislative
power but also acknowledge Indigenous Australians as the first peo-
ples of the country, respecting their cultures, languages, and heritage.?*!
Building on this, in 2017, the Referendum Council, co-chaired by the
same leaders as the 2012 Expert Panel, reaffirmed these recommen-
dations. They emphasized the need for constitutional change to bet-
ter reflect the unique status of Indigenous Australians, advocating for
greater legal and cultural recognition of their historic and ongoing con-
tributions to the Nation.?*

The High Court of Australia’s colorblind reading of Section 51(xxvi)
illustrates a tension between the principle of equality and the realities
of race-conscious policies meant to address historical injustices, particu-
larly for Indigenous Australians. While the Court has used a colorblind
approach to justify treating all citizens equally, this reading undermines
remedial measures aimed at addressing systemic inequalities that affect
minorities. This interpretation, seen in the prominent case of Karti-
nyeri, permits the passage of laws that could be racially discriminatory,
without offering the necessary protections for Indigenous Australians,
thereby hindering affirmative measures meant to close gaps in hous-
ing, education, health, and employment. By taking a modern approach
to colorblindness that does not recognize the need for targeted, race-
conscious remedies, the High Court’s application of Section 51(xxvi)
risks perpetuating inequalities instead of alleviating them.

C. The Grim Future of Colorblind Jurisprudence

Australia permitting the ratification of laws that undermine race-con-
scious policies aligns with the interpretations of the Supreme Courts
of the United States and Canada regarding constitutional guarantees
for minorities. In all three countries, modern jurisprudence reflects a
colorblind approach that embraces race-neutral legal frameworks. In
Australia, the race power has been interpreted in a way that may dis-
advantage the very groups it was meant to protect, raising questions
about whether a true colorblind legal framework can foster substantive
equality in a multicultural society. In Canada, the unstable framework
of the Section 15 analysis has allowed individualism and formal equal-
ity to take precedence. Its ever-changing interpretations of Section 15

240. Pritchard, supra note 207, at 54.
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raise doubt that the Court can alleviate racial disadvantages and save
the integrity of ameliorative programs. Finally in the United States, the
fate of race-conscious policies is seemingly written in stone. The U.S.
Supreme Court’s recent decisions have signaled the likely demise of
race-conscious policies under the guise of promoting neutrality. With
the 2024 Presidential election coming out in favor of conservative Don-
ald Trump, who supported the rejection of race-based affirmative action
in college admissions,** the promotion of a post-racial society is immi-
nent. If allowed to appoint more Supreme Court justices, the conserva-
tive majority will continue to apply its doctrine of colorblindness to
future challenges of race-conscious policies, destroying the hope of its
continuation into the foreseeable future.

The analysis of constitutional colorblindness across the United
States, Canada, and Australia reveals a troubling pattern in modern
jurisprudence. Each country has embraced race-neutral legal frame-
works that fail to address, and in some cases exacerbate, the systemic
disadvantages faced by marginalized communities. Together, the trends
observed in these countries reflect a global shift toward legal frame-
works that obscure, rather than address, the enduring consequences of
historical and systemic racism. The widespread adoption of the color-
blind doctrine has profound implications for equality and justice, as it
prioritizes race neutrality over interventions designed to remedy past
and ongoing inequities. As this analysis highlights, such an approach not
only weakens legal protections but also hinders meaningful progress
toward achieving genuine equity. The detrimental effects of this doc-
trine are already evident, with minority communities facing significant
setbacks due to its dominance in judicial interpretations.

IV. ImpAcCT

The rise of constitutional colorblindness in the United States, Can-
ada, and Australia reflects a broader trend in which these nations have
embraced legal frameworks that emphasize individualism over address-
ing historical injustices. Although provisions in each of these constitu-
tions were originally intended to safeguard minority rights, modern
jurisprudence has shifted toward race-neutral readings. This approach,
while purportedly promoting equality, often overlooks the systemic
discrimination that has long disadvantaged minority communities.
In doing so, these countries perpetuate a global and racial hierarchy

243. Neil Vigdor & Jonathan Weisman, The G.O.P. Presidential Field Is Hailing the Dismantling
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by maintaining legal structures that fail to recognize or remedy the
deep-rooted inequities faced by marginalized groups. The colorblind
doctrine, then, becomes a tool for reinforcing the status quo, under the
guise of neutrality and equal treatment. Abandoning the colorblind
doctrine or adding constitutional safeguards would remove the barri-
ers to provide the opportunity for minority communities to thrive both
socially and economically. Currently, the doctrine’s rigid application
strips minority groups of crucial protections and opportunities, under-
mining the very purpose of equality-focused legislation.

By allowing laws that discriminate against minorities and enabling
individuals without a history of systemic disadvantage to challenge
such legislation, the courts render these laws ineffective, weakening
their impact and purpose. Moving away from colorblindness, and add-
ing efficient constitutional equality protections, would restore the intent
behind these protections and ensure that equality efforts meaningfully
address the realities of historical and systemic discrimination. This Part
will examine the consequences of allowing the colorblind doctrine to
dominate jurisprudence and the transformative potential of overturn-
ing it. By allowing race-conscious policies designed to address historical
injustices to thrive and curbing harmful measures targeting minorities,
courts can drive meaningful progress toward genuine equality.

A. Impact in the United States

Race has been, and continues to be, a defining factor in the workings
of the United States. Despite widespread belief, even among govern-
ment officials, that we live in a post-racial society, the reality is far dif-
ferent. The very Congress that framed the Fourteenth Amendment in
the Constitution did not embrace a “colorblind” interpretation. Instead,
they explicitly designed a landmark civil rights statute that required the
government to consider race when determining if the rights of non-
white individuals were fully respected.”** Ample research has shown
that the Fourteenth Amendment permits race-conscious programs
designed to uplift disadvantaged racial groups.’* Yet, in practice, the
appointment of conservative leaders who advocate for a “post-racial”

244. See lan Millhiser, What the Constitution Actually Says About Race, Explained, VOX (Oct.
23,2022, 5:00 AM), https://www.vox.com/policy-and-politics/23403021/supreme-court-affirmative-
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society —including Supreme Court justices and even U.S. presidents —
has significantly influenced the dismantling of these initiatives.?*

Despite progress, minorities in America continue to face deep-rooted
social and economic challenges stemming from centuries of racism and
discrimination.?*” African Americans, in particular, confront the steep-
est hurdles in achieving comfortable and secure lives.**® Unlike many
white families, where it is more common to inherit property or wealth,
African Americans are largely excluded from this legacy of financial
security and generational wealth due to historical injustices like slavery,
segregation, and systemic racism. Given this legacy, it is only natural
that African Americans and other marginalized groups, who experi-
enced similar plights, would require additional support from the gov-
ernment that once enabled their oppression.

Affirmative action has been one such tool to address the long-stand-
ing impacts of racial inequality. By promoting opportunities for deseg-
regation in workplaces and higher education, affirmative action helps
open pathways for social and economic mobility for people of color.?*
These policies provide a crucial mechanism for leveling the playing
field, helping to remedy both past and present discrimination. However,
the prevailing sentiment among Conservatives is that affirmative action
policies allow for unfair advantages at the expense of opportunities for
other groups. They believe that policies such as these force employers
and schools to consider lesser-qualified candidates for the sake of hav-
ing a more diverse representation, essentially creating a reverse racism
argument.”

Without affirmative action programs, many minority communities
will lose a vital support system that has helped bridge the gap caused by
centuries of systemic inequality. This loss would likely cause them to fall
further behind in achieving the so-called “American dream,” deepening
existing disparities in education, employment, and economic mobility.
The recent U.S. Supreme Court decision in SFFA has already begun
to show its effects, with many colleges reporting a decline in minority
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enrollment.®! This drop in representation signals the potential for a
wider erosion of diversity and equal access to opportunities in higher
education.

As affirmative action policies in other areas, such as employment,
come under scrutiny, the repercussions could be even more detrimen-
tal. Instead of shifting toward race-neutral policies, the Court should
uphold the original intent of the Equal Protection Clause, which was
designed to safeguard the rights of marginalized and oppressed commu-
nities. Race-neutral policies, though seemingly fair on the surface, fail
to address the deep-rooted racial inequalities that continue to plague
minority communities. These policies overlook the fact that systemic
racism has shaped social and economic outcomes for generations, and
without targeted measures like affirmative action, the tools to disman-
tle those inequities are significantly weakened. In the absence of these
programs, the promise of equal opportunity for all becomes harder to
fulfill, especially for those whose lives have been shaped by the endur-
ing impacts of discrimination.

B. Impact in Canada

Many Canadians believe that racism is not a significant issue within
the country, but history and contemporary data tell a different story.>?
Many minorities still face multiple forms of racism, particularly Black
Canadians. Seven out of ten Black respondents in the Black Canadian
National Survey reported experiencing unfair treatment due to race,
while over 75% identified racial discrimination as a major issue in both
the workplace and the criminal justice system.?? This is compounded
by the legacy of over 200 years of slavery in Canada, which has left
enduring impacts on the lives and opportunities of Black Canadians
today.

Despite the diversity of Black Canadians and other minority commu-
nities—encompassing various nationalities, religions, and languages—
they face shared challenges, with enduring racial disparities evident
across nearly every socio-economic indicator, including education,
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employment, income, wealth, policing, incarceration, health, and hous-
ing.”* These systemic inequalities reflect the long-standing racial issues
still deeply embedded in Canadian society. Ameliorative programs help
alleviate the effects that Black Canadians and other minority groups
have faced due to oppressive governmental and social regimes.

The courts, however, have interpreted Section 15 of the Canadian
Charter in ways that may undermine efforts to combat racial disparities.
While Section 15(2) is meant to protect ameliorative programs designed
to support disadvantaged groups, decisions like Kapp and Cunningham
created a framework that, although upholds such programs,>’ largely
focuses on formal equality. The Supreme Court of Canada’s approach
has shifted towards a formalistic interpretation that emphasizes treating
everyone the same, regardless of systemic discrimination or historical
disadvantage. This framework, although claiming to support substantive
equality, effectively weakens it by applying a formalistic lens that views
inequality through individual rights rather than collective or group-
based protections. By allowing any claimant—regardless of historical
disadvantage —to challenge ameliorative programs, the Court’s formal
equality approach weakens the recognition of structural inequality and
the necessity of race-conscious policies. This shift has made it easier to
challenge programs designed to address historical disadvantages, limit-
ing their effectiveness. The issues are further compounded by inconsis-
tencies in the Court’s application of Section 15, as demonstrated in the
Pay Equity cases, which create confusion and undermine the coherence
of the framework.?® This lack of clarity is particularly problematic for
lower courts that rely on the Supreme Court’s guidance to adjudicate
equality claims effectively.

The Court’s misguided formal equality interpretation of Section 15
has paved the way for political attacks on programs like the Employ-
ment Equity Act. In 2010, the Conservative government challenged
employment equity policies that prioritize applicants from historically
disadvantaged groups, arguing that race or ethnicity should not be a
factor in hiring decisions.”’ This attack, initiated by Jason Kenney and
Stockwell Day, arose after a white woman was barred from applying
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for a government job due to the position being reserved for Aborigi-
nal people and visible minorities under the Employment Equity Act.?®
While these policies aim to address systemic underrepresentation and
improve diversity in public service, Kenney and other Conservatives
argued that merit-based hiring is the only fair approach and wanted
the Act reviewed.” As Canadian society seeks to move beyond its rac-
ist past, it now focuses on fostering a culture of individual merit, aim-
ing to provide equal opportunities for all, even if this overlooks the
need for certain programs designed to support and protect disadvan-
taged groups. The Court’s interpretation of Section 15 has made gov-
ernment programs like the Employment Equity Act more vulnerable to
challenges, as it has weakened protections for ameliorative policies by
enabling excluded groups to bring claims against them.?®

The attack on ameliorative programs like the Employment Equity
Act will have harmful consequences for minorities in Canada. These
programs were designed to address the historical and systemic disad-
vantages faced by marginalized groups, but the Court’s interpretation
of Section 15 has made them easier to challenge. By focusing on formal
equality and individual rights, the courts have diminished the recogni-
tion of collective and historical injustices, leaving these essential pro-
grams vulnerable. If the Supreme Court of Canada does not clarify and
flesh out its approach to Section 15 claims, it risks further diminishing
the protections afforded to minority groups. Without robust legal pro-
tection, the dismantling of ameliorative programs will likely deepen the
inequalities that they were meant to resolve, further marginalizing com-
munities already facing significant systemic barriers. This shift threatens
to undo decades of progress in advancing equality and justice for all
Canadians.

C. Impact in Australia

Australia’s Constitution is explicitly not colorblind, as Section
51(xxvi) grants the government the power to make laws for people
based on race. While this provision could theoretically be used to pro-
mote the welfare of Indigenous Australians, history shows that it has
often been used to enact policies that harm them instead.”®' Section
51(xxvi) originally allowed the government to legislate for any race
except Aboriginal people, leaving Indigenous Australians outside the

258. Id.
259. Id.
260. See supra Section I1LLA.
261. See supra Section I11.B.
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protections afforded to other groups.® Even after a 1967 referendum
removed this exclusion, subsequent uses of Section 51 have often failed
to support Indigenous rights.”® Instead, the government has used this
power to justify discriminatory interventions, including the suspension
of certain legal protections, disproportionately affecting Indigenous
communities. This constitutional framework has provided legal grounds
for policies that further marginalize Indigenous Australians rather than
addressing the systemic inequalities they face.

For example, from 2007 to 2012, the government overrode the North-
ern Territory’s local governance and set aside sections of the Racial
Discrimination Act, directly intervening in Indigenous communities.?**
This intervention involved deploying more police, imposing curfews,
banning alcohol, and restricting welfare payments. Indigenous land
rights were undermined as lease arrangements were overhauled, and
the permit system controlling access to Indigenous communities was
suspended.”® Soldiers were sent to assist with the logistics of these
measures, but their presence symbolized the history of colonization and
the often contentious relationship between the state and Indigenous
peoples.?® Fear and unrest followed, with reports of families fleeing as
troops arrived, and nearby regions, like Queensland’s Mt. Isa, had to
manage an influx of displaced Indigenous people.”” This intervention,
which was meant to address social problems, instead evoked memories
of colonial control and further entrenched systemic inequalities.

The High Court’s split decision in Kartinyeri left unresolved whether
the Commonwealth has the power to enact racially discriminatory laws
under the Australian Constitution, creating the legal ambiguity that has
enabled harmful policies like those in the Northern Territory. Instead
of being used to secure protection of the rights that Indigenous people
had to negotiate for, such as land rights, the Section is being used to dis-
criminate against them. Section 51(xxvi) supports the rejection of legal
equality requirements when considering legislation otherwise validly
enacted under the Constitution.?® While this provision can be used to
address historical advantages like health, education, and welfare, there

262. See supra Section 11.C.2.

263. See supra Section I11.B.

264. Indigenous People’s Rights in Australia Today: Where Do You Stand?, AMNESTY INT’L,
at 10, https://www.amnesty.org/es/wp-content/uploads/2021/05/SEC010032010ENGLISH.pdf
[https://perma.cc/9E9G-3APB].

265. Stan Grant, A Decade on from the NT Intervention, the ‘Torment of Powerlessness’ Lives
on, ABC NEws (June 20, 2017, 11:44 PM), https://www.abc.net.au/news/2017-06-21/stan-grant-a-
decade-on-from-the-nt-intervention/8638628 [https://perma.cc/M2G3-AUND].
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is nothing prohibiting the legislature from passing laws to their detri-
ment in these areas. Australia must ensure Section 51(xxvi) is used to
remedy historical disadvantages. It is necessary to use the “race power”
for protection rather than harm, as it is one of the few tools that minori-
ties possess to overcome exclusion and oppression.

Affirmative action programs play a crucial role in reducing inequality
and creating opportunities for the representation of minorities, particu-
larly Indigenous Australians. However, despite various governmental
efforts, these initiatives have been insufficient. Reports reveal that the
Australian government has failed to meet the majority of its targets
aimed at alleviating Indigenous disadvantage.?® There has been no
measurable progress toward achieving the goal of reducing Indigenous
inequality by 2030.>” Indigenous Australians continue to experience
lower life expectancy, as well as limited educational and employment
opportunities.””* This situation is further compounded by the fact that
Parliament can enact laws that harm Indigenous communities. Section
51(xxvi) of the Constitution continues to be a powerful tool used to
impose control over Indigenous lives, undermining what little progress
has been made toward addressing the persistent inequality they endure.

Rather than leaving open the possibility for Parliament to pass laws
that discriminate against racialized groups, it is essential to implement
a non-discrimination guarantee or replace the Section altogether with
explicit protections for minority groups. As it stands, Section 51(xxvi)
gives Parliament the power to perpetuate its oppressive regime, rein-
forcing a system that disproportionately harms Indigenous Austra-
lians. Despite enduring severe disadvantages in health, education, and
employment, Indigenous communities remain vulnerable to laws that
erode their rights and deepen their marginalization. If Australia does
not confront the racial biases embedded in its legal framework, it will
continue to use its constitutional powers to suppress Indigenous voices
and maintain a deeply unequal social order.

D. Impact of Saving Clauses

Saving clauses could play a crucial role in strengthening consti-
tutional equality provisions by explicitly protecting race-conscious
policies from being invalidated under formal equality interpretations.

269. Kirstie Wellauer & Stephanie Boltje, Latest Close the Gap Data Shows Only Five Out 19
Targets for Indigenous Australians Are ‘On Track’, ABC NEws (Mar. 6, 2024, 5:31 AM), https://
www.abc.net.au/news/2024-03-06/closing-the-gap-targets-progress-report-2024/103546578 [https:/
perma.cc/B7CM-267N].
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These clauses would explicitly state that constitutional provisions do
not preclude the enactment of laws and programs aimed at redressing
disadvantages faced by marginalized groups. By explicitly recognizing
targeted measures, saving clauses provide an avenue for constitutional
flexibility, allowing for the implementation of race-conscious policies—
such as affirmative action —while safeguarding them from invalidation
under interpretations that prioritize formal equality.

In the United States, a saving clause within the Fourteenth Amend-
ment could shield affirmative action and other remedial measures from
judicial decisions that prioritize “colorblind” interpretations, such as
SFFA, which curtailed race-based admissions policies. In Canada, while
Section 15 of the Canadian Charter of Rights and Freedoms somewhat
functions as a saving clause—allowing affirmative programs aimed
at disadvantaged groups to withstand legal challenges under Section
15(1) —a more robust provision could provide stronger and more con-
sistent protections for racialized communities. A well-defined saving
clause could also help shield race-conscious policies from inconsis-
tent judicial interpretations of Section 15, as varying analyses by the
Supreme Court of Canada leave these protections vulnerable to legal
challenges from non-disadvantaged individuals claiming discrimina-
tion. Similarly, in Australia, where Section 51(xxvi) of the Constitution
grants Parliament the power to legislate for people of any race, a sav-
ing clause could clarify that race-conscious laws aimed at remedying
historical injustices—such as Indigenous advancement policies—are
constitutionally valid.

Without such safeguards, courts may continue to interpret equality
provisions in a manner that undermines substantive equality, striking
down essential programs designed to address systematic discrimination.
By explicitly protecting remedial measures, saving clauses could help
ensure that constitutional commitments to equality are not reduced to
hollow formalities but instead serve as active tools for social justice.

V. CoONCLUSION

The doctrine of colorblindness, once invoked to dismantle racial
caste systems, has now become a tool to undermine race-conscious
policies designed to achieve substantive equality. As this Comment has
demonstrated, the judicial embrace of colorblind interpretations in the
United States, Canada, and Australia has weakened legal protections
for marginalized communities, making it increasingly difficult to redress
historical and systematic injustices. By prioritizing formal equality over
substantive justice, courts risk reinforcing existing disparities rather
than dismantling them.
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However, there is still a path forward. The incorporation of saving
clauses can ensure that race-conscious policies remain legally protected
and effective in addressing inequality. These clauses would not only
help shield affirmative action and other programs from judicial rollback
but also reaffirm a nation’s commitment to achieving genuine equality.
At a time when hard-won rights and protections are under attack, sav-
ing clauses offer a critical legal mechanism to uphold justice, ensuring
that progress toward racial equality is not merely preserved but actively
advanced.

Arnold Brown Jr.*
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