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IN THE CIRCUIT COURT OF THE STATE OF OREGON

[bookmark: County]FOR THE COUNTY OF MULTNOMAH

Juvenile Department

	In the Matter of

[bookmark: pl]
[bookmark: pl2]A Youth.
	[bookmark: par])
)
)
)
)
)
	[bookmark: no][bookmark: casenum]No. 
DA Case #: 
JJIS #: 

[bookmark: title]MEMORANDUM OF LAW 
IN SUPPORT OF ALTERNATIVE 
DISPOSITION
HEARING REQUESTED


[bookmark: StartOfDoc]	
Statement of Facts
[bookmark: charge]	This matter comes before the Court on a delinquency matter, case number ______ filed ______ alleging two counts of ______. _______ has had no prior formal adjudication within the juvenile justice system. The state’s investigation indicates that the alleged conduct consisted of the following: 
	___________________
	______ has had no other encounters with law enforcement or the juvenile justice system while this case has been pending. Furthermore, the Juvenile Department has not identified any concerns relating to his behavior since the charges were filed. 
	 
The Youth reserves the right to present additional evidence in favor of the Youth’s position at the hearing on this matter. 
Legal Basis for Alternative Disposition
There are important differences between the juvenile court system and the criminal court system. Many of these differences make sense in light of the policy statement at the beginning of the Juvenile Code. In comparison to criminal court, the juvenile court judge has an expanded role. In the criminal court system, public accountability is largely achieved through public participation in the grand jury and trial jury. Neither means of accountability are afforded in the juvenile court system. In the juvenile court system, jury functions are to be accomplished by the elected official that presides over the court process, the juvenile court judge. 
	The trial court in Juvenile Court has discretion to provide for alternative dispositions.  ORS 419B.090 states that the Juvenile Court is a court of general and equitable jurisdiction, and directs that “[t]he provisions of the [Oregon Juvenile Code] shall be liberally construed to the end that the child coming within the jurisdiction of the court may receive such care, guidance, treatment and control as will lead to the child’s welfare and the protection of the community.”  ORS 419B.090(2)(c).
	In order for the Juvenile Court to adequately perform its function, the legislature granted it great flexibility.  State v. McMaster, 259 Or 291, 296-297, 486 P2d 567 (1971); State ex rel Juvenile Department v. Alec Bishop, 110 Or App 503, 823 P2d 1012 (1992).  “There is no reason why the welfare of the children of the State should be relegated to a system of rigid rules and standards.”  McMaster, 259 Or at 297.
	Flexibility is intended by the juvenile code to apply to both the jurisdictional phase and dispositional phase.

The clear and unequivocal message of Oregon’s juvenile code is to notify and  involve parents whenever possible and to focus on the family, to involve schools and appropriate social agencies as early as possible, to handle matters informally, and to approach each child’s alleged delinquency as an equitable problem rather than as a criminal problem.  The least restrictive alternative disposition is preferred; detention, even on a temporary basis is not favored.

	* * *
	[I]n summary, in the jurisdictional phase of a delinquency proceeding under [former] ORS 419.476(1)(A), the issue is not whether the child should be punished for his or her conduct but, rather, whether the statutory grounds for jurisdiction have been established and, if so, what disposition is in the child’s best interests.  Juvenile courts are concerned with rehabilitation, not punishment.  If the state wishes to prosecute a child criminally, it must do so by transferring the child to an adult criminal court.

State ex rel Juvenile Department v. Reynolds, 317 Or 560, 573-574, 857 P2d 842 (1993).

This flexibility is intended to apply to the dispositional phase as well as the adjudicatory. 

McMaster, 259 Or at 298.

	Although the juvenile court’s discretionary power to fashion appropriate remedies is not limitless, [former] ORS 419.474(2) directs that a child who has come within the court’s jurisdiction should receive care, guidance and control that promote the child’s welfare and is in the public’s best interest.  Toward that end, the juvenile court “may modify or set aside any order made by it,” [former] ORS 419.529(1), may amend a petition sua sponte or on the motion of an interested party, [former] ORS 419.500(1); State ex rel Juvenile Department v. Gates, 96 Or App 365, 371, 774 P2d 484, rev den 308 Or 315 (1989), and may in appropriate cases dismiss a petition “at any stage of the proceedings.”  [former]ORS 419.482(5).  The phase “any stage” encompasses the post-adjudicative stage, so long as the juvenile court has continuing jurisdiction over the child.

State ex rel Juvenile Department v. Alec Bishop, 110 Or App 503, 506, 823 P2d 1012 (1992).
	This discretionary power is articulated in the current version of the Juvenile Code in ORS 419C.261(2), which gives the Juvenile Court the authority to dismiss a delinquency petition at its discretion.  
	The court may set aside or dismiss a petition filed under ORS 419C.005 in furtherance of justice after considering the circumstances of the youth and the interests of the state in adjudication of the petition.  

ORS 419C.261(2).
	The Court of Appeals in the Bishop case also noted that the juvenile court may dismiss the delinquency petition and order such alternative disposition despite the objection of the State.

	Although the court has an obligation to give due consideration to the reasons for alternative disposition and the objections thereto, it is still within the judge’s discretion to order a disposition that is suited to the individual case.  For example, if the court finds that a particular case is appropriate for alternative disposition, including the dismissal of the petition upon completion of probation, it may act accordingly.  [former] ORS 419.482(5).  See, e.g., State ex rel Juvenile Department v. LJ, 26 Or App 461, 465, 552 P2d 1322 (1976).

State ex rel Juvenile Department v. Alec Bishop, 110 Or App at 506.
	The trial court is required to allow the State the opportunity to be fully heard as to its position prior to entry of any Order granting dismissal of the delinquency petition, however, that opportunity does not include a complete adjudication.  State ex rel Juvenile Department v. Eichler, 121 Or App 155, 854 P2d 493 (1993).  

The State must have the opportunity to investigate and present its case before its petition is dismissed, but that opportunity need not include a complete adjudication of the allegations. . .

Eichler, 121 Or App at 159.
The court can order dismissal of the petition despite the objection of a party under ORS 419C.261. Dismissal pursuant to a Formal Accountability Agreement under ORS 419C.230 requires the consent of the State.  See ORS 419C.230; ORS 419C.239(b); ORS 419C.261.  The dismissal under ORS 419C.261 could take whatever form the court deems appropriate, including the equivalent of a conditional postponement.
	In terms of disposition, the juvenile court need not establish formal delinquency jurisdiction in order to impose “probationary type” conditions pursuant to conditional postponement.  The Oregon Court of Appeals stated that the juvenile court may not impose long term and extensive “probationary type” conditions pursuant to conditional postponement of a delinquency petition, unless the court has jurisdiction over the child.  State ex rel Juvenile Department v. M.T., 137 Or App 534, 904 P2d 655 (1994), rev’d 137 Or App 534 (1995).  However, that decision was overruled by the Oregon Supreme Court in a 1995 decision, in which it found that an order by the Juvenile Court granting conditional postponement of a delinquency petition is not appealable under ORS 419.561.  State ex rel Juvenile Department v. M.T., 321 Or 419, 899 P2d 1192 (1995).  Thus, the Juvenile Court arguably may impose “probationary type” conditions pursuant to a conditional postponement of a delinquency petition without first establishing delinquency jurisdiction.
Argument
The District Attorney’s recommendation that _____ serve an 18 month probation sentence is unlikely to provide _____ with the support that he needs, and indeed could cause more harm than what it seeks to repair. 
Probation is the entry point of a system that has, for decades, ensnared young Black and Latino men at rates far higher than their white counterparts.[footnoteRef:1] As stated by a former deputy probation commissioner in New York City, “probation is a significant driver of incarceration.”[footnoteRef:2] This effect is not evenly distributed, however. In 2014, nationwide, 55% of all probation dispositions involved youth of color — far higher than their share of the total youth population (44 percent). Even more worrisome, 68 percent of young people held in residential custody in 2015 for a probation violation were youth of color.[footnoteRef:3] Multnomah County historically has been no different. According to the 2014 “Multnomah County Comprehensive Gang Assessment”, 74% of the youth in the Safe Streets probation program were Black or Latino.[footnoteRef:4] [1:  Oregon Youth Development Council, “Racial and Ethnic Disparities in the Juvenile Justice System,” http://www.oregonyouthdevelopmentcouncil.org/wp-content/uploads/2016/09/Juvenile-Justice_Equity-Considerations-Venngage-Policy-Brief.pdf]  [2:  Stephen Handelman, “How Juvenile Detention Lands More Youths in Jail,” https://thecrimereport.org/2020/10/26/how-juvenile-probation-lands-more-young-people-in-jail/, October 26, 2020.]  [3:  The Annie Casey Foundation, “Transforming Probation and Getting it Right”, 5, (2018), https://njdc.info/wp-content/uploads/JDA/Transforming-Juvenile-Probation.pdf.]  [4:  Multnomah County Comprehensive Gang Assessment, “Chapter 3: Law Enforcement Data,” (2014), https://multco.us/file/34752/download. ] 

Furthermore, there is growing research to suggest that probation is ineffective in preventing recidivism, its stated goal. In 2013, a team of scholars at the University of Cincinnati reviewed the evidence on probation and concluded: “Traditional community supervision — both as an alternative to residential supervision (probation) and as a means to continue supervision after release from a correctional institution (parole) — is ineffective.”[footnoteRef:5] Similarly, in a 2008 study of 62 probation officers and their clients, researchers found that “the impact of community supervision is at best limited and at worst leaves clients more likely to recidivate.”[footnoteRef:6] A study by RECLAIM Ohio Initiative also found that youth scoring as low risk who were diverted from court reoffended far less frequently than comparable youth who were formally processed in court.[footnoteRef:7] Likewise, a recent study in Florida found that youth with low-risk scores who were diverted from court had lower re-arrest and conviction rates than youth with low-risk scores who were placed on probation.[footnoteRef:8] Thus, an automatic assumption that probation curbs antisocial behaviors should be, at a minimum, questioned, and preferably rethought altogether. [5:  E.J. Latessa, et al., “Evaluation of the Effective Practices in Community Supervision model (EPICS) in Ohio,” (Draft report), University of Cincinnati School of Criminal Justice, (February 22, 2013), www.uc.edu/content/dam/uc/ccjr/ docs/reports/Final%20OCJS%20Report%202.22.13.pdf. ]  [6:  Bonta, J., et al., 2008. Exploring the black box of community supervision. Journal of Offender
Rehabilitation, 47 (3), 248–270.]  [7:  E. J. Latessa, et al., “Evaluation of Ohio’s RECLAIM programs.” University of Cincinnati School of Criminal Justice, (April 30, 2014), www.uc.edu/content/dam/uc/ccjr/docs/ reports/FINAL%20Evaluation%20of%20OHs%20 RECLAIM%20Programs%20(4-30-2014)%20.pdf.]  [8:  K. P. Early, “Validity and reliability of the Florida PACT risk and needs assessment instrument: A three-phase evaluation,” Justice Research Center, (February 2012), www.djj.state.fl.us/docs/probation-policy-memos/ jrc-comprehensive-pact-validity-and-reliability-studyreport-2012.pdf?Status=Master&sfvrsn=2.] 

In addition, there is a growing consensus nationwide that probation may not only be ineffective, but could have counterintuitive effects. Routine police contact injures a young person’s “sense of self.”[footnoteRef:9] This is because adolescence is typically marked by increased psychological autonomy in that “individuals begin to explore and examine psychological characteristics of their self in order to discover who they really are.”[footnoteRef:10] An adolescent’s interaction with authoritarian figures that are often degrading and dehumanizing, such as police contact or a probation officer’s surveillance and monitoring, informs his beliefs about “who he is, who he can become, his commitment to mainstream society, and, ultimately, his beliefs in the fairness and legitimacy of policing.”[footnoteRef:11] [9:  Nikki Jones, “The Regular Routine: Proactive Policing an Adolescent Development Among Young, Poor Black Men,” 143 NEW DIRECTIONS CHILD AND ADOLESCENT DEV. 33 (2014).]  [10:  Id.]  [11:  Id.] 

Youth who are frequently stopped and interrogated by police suffer heightened emotional distress and post-traumatic stress symptoms than youth who are not stopped as frequently.[footnoteRef:12] In a 2019 study, researchers found that youth with lower levels of self-control, for example those with ADHD, are more likely to be stopped by police and more likely to experience greater emotional distress and social stigma from police stops. Black and Latino youth in particular were prone to more intrusive and hostile interactions with police, especially when those officers were of a different race.[footnoteRef:13] Given that probation officers are seen by youth as part of the same system that arrests, incarcerates and monitors them, these effects would likely be experienced similarly on probation. [12:  Dylan B. Jackson, “Police Stops Among At-Risk Youth: Repercussions for Mental Health”, 65 J. ADOLESCENT HEALTH 627 (2019).]  [13:  Dylan B. Jackson, “Low Self-Control and Adolescent Police Stop: Intrusiveness, Emotional Response, and Psychological Well-Being,” 66 J. CRIM. JUSTICE (2019).] 

In another study, Adolescent Black and Latino boys who were stopped by police reported more frequent engagement in delinquent behavior six, twelve, and eighteen months later than boys who were not stopped by the police, independent of prior delinquency.[footnoteRef:14] The relationship between police-encounter and subsequent delinquency was mediated, at least in part, by the psychological distress these youth experienced due to police stops. In other words, police stops cause stress, which causes delinquent behavior. Adolescents who experienced more frequent police stops reported greater concurrent distress and greater concurrent delinquency than adolescents who experienced less frequent police stops. As with above, there is every reason to believe that this psychological distress would extend at least in part to contact with probation officers. Furthermore, given that the Safe Streets conditions include restrictions on where a youth can be, probation inherently places a youth at risk of increased contact with police officers. [14:  Juan Del Toro, “The Criminogenic and Psychological Effects of Police Stops on Adolescent Black and Latino Boys” 116 PNAS, 8261 (2019).] 

It should be noted that _____ understands a conditional postponement would not mean that he would be unsupervised, or that the juvenile department would be out of his life. However, the research previously outlined demonstrates that there is an inescapable stigma attached to probation, which is manifestly different than supervision generally. _____ is an intelligent, conscious young man who is well aware of the severity and pitfalls of the criminal justice system. Additionally, an alternative disposition would allow ______ to move forward with the positive motivator of eventually not having a record from this case. There has been a great deal of research, including a 2017 study of 113 probationers in Texas and Maryland, that supports the notion that people are more motivated by internal, positive reasons than those by external, punitive focused reasons.[footnoteRef:15] The prospect of a clean record is a powerful motivator that could support his already strong willpower.  [15:  Spohr, Stephanie A et al. “People's reasons for wanting to complete probation: Use and predictive validity in an e-health intervention.” Evaluation and Program Planning , 61 (2017): 144-149; https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5315621/] 

Proposed Alternative Conditions
	Instead of the 18-month probationary period that the District Attorney’s office has recommended, we set forth the following proposal of conditions that ______ could be required to meet in order to be granted a later dismissal:
1. Not have any new charges or arrests.
2. Write a letter of accountability
3. Engage in any restorative dialogue requested by ______ the named victim in the case. 
We propose a 6 month conditional postponement period, which would give ______ time to show the Department that he is not a risk to himself or others, and that a single incident does not necessitate prolonged court involvement. The National Council of Juvenile and Family Court Judges, in its 2021 report on “The Role of the Judge in Transforming Juvenile Probation”, recommended that judicial officers “keep probation terms to a few months rather than a year or two years as is often the case currently, given the research showing that extended involvement in the justice system is often counterproductive.” Later in the document, it states that probation should last “preferably not more than six months.” [footnoteRef:16] To support that assertion, they rely on research showing that “longer probation terms are no more effective than shorter terms in preventing future offending behaviors.” [footnoteRef:17] [16:  National Council of Juvenile and Family Court Judges. (2021) The Role of the Judge in Transforming Juvenile Probation: A Toolkit for Leadership, Reno, NV: National Council of Juvenile and Family Court Judges.]  [17:  The Pew Charitable Trusts, States Can Shorten Probation and Protect Public Safety (Washington, DC: The Pew Charitable Trusts, 2020).] 

[bookmark: hisher]Resolving this matter through any of the alternative disposition methods outlined above would be the most appropriate disposition of this case.  Such alternative disposition will allow continuing court and Juvenile Department supervision of the child’s treatment progress and conduct in the community, will allow for adequate duration of the conditions, and would provide for the potential of a permanent delinquency record via formal delinquency jurisdiction should the child fail to comply with the conditions imposed.  It will also allow _______ to demonstrate and build on his strengths, take responsibility for his actions and remedy the concerns that led to his juvenile court involvement, as he has shown a willingness and ability to do.  Furthermore, it would best serve the overall purpose of the juvenile justice system as established in Oregon by the legislature and as interpreted by the Oregon Courts. 

DATED this 4th day of August, 2024.  

							_s/ Keiler Beers
							Keiler T. Beers, OSB # 203444
							Attorney for _______
							Metropolitan Public Defender
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