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PROSPECTS
FOR DEVELOPING
EXPERT EVIDENCE

in Juvenile “"Montgomery"
Resentencing Cases

Antoinette Kavanaugh' and Thomas Grisso

uring the past twelve years, the United
D States Supreme Court (SCOTUS) entered

several decisions reflecting the premise
that adolescents are different than adults for
the purpose of sentencing for major crimes. One
of these decisions, Miller v. Alabama,? held that
a mandatory life without parole sentence for a
crime committed by a juvenile is unconstitutional.
The Court held that before a juvenile is automati-
cally sentenced to life without parole, there must
be a judicial consideration of various potentially
mitigating factors related to the juvenile’s devel-
opmental immaturity. Montgomery v. Louisiana®
requires that juvenile lifers are entitled to retroac-
tive application of Miller. Currently, Pennsylvania
has approximately five hundred inmates awaiting
a new sentence hearing consistent with Miller and
Montgomery.*

To optimize the juvenile lifer's opportunity to
obtain a favorable resentencing, the defense may
retain an expert trained in developmental, psy-
chological, or clinical sciences.> At the discretion of
the attorney, the expert could assist the defense
team by presenting developmentally-relevant
evidence to the court. After a brief history of the
relevant decisional law, this article (a) examines
the developmental and psychological factors that
are likely to be raised in retroactive resentencing
cases pursuant to Miller and Montgomery, and
(b) explains the potential benefits and limitations
of an expert’s assistance in offering relevant

information on those factors in individual cases.
What can expert witnesses be expected to provide?

Relevant Federal and Pennsylvania Cases
Since 2005, a number of SCOTUS cases have
recognized that adolescents and adults are
developmentally different for the purposes
of being sentenced for major crimes. In 2005,
SCOTUS held in Roper v. Simmons® that it is
unconstitutional to execute individuals who
were convicted of a crime committed as a juve-
nile. The Court noted that juveniles “are more
vulnerable or susceptible to negative influences
and outside pressures, including peer pressure’...
[and] the character of a juvenile is not as well
formed as that of an adult. The personality traits
of juveniles are more transitory.”® Five years
later, citing developmental differences between
juveniles and adults, SCOTUS decided Graham v.
Florida® and held that it is unconstitutional to
sentence a person to life without parole (LWOP)
for a non-homicide crime committed as a juve-
nile. Two years later, in 2012, the Court in Miller
interpreted the Eighth Amendment to prohibit
mandatory LWOP sentences in the case of a
homicide committed by a juvenile.

In all of these cases, the Court cited devel-
opmental differences between adolescents
and adults as part of its sentencing rationale.
In Miller, for example, the Court ruled that a
mandatory sentence of LWOP for a youth who



committed homicide “preclude[s] a sentencer
from taking account of an offender’s age and
the wealth of characteristics and circumstances
attendant to it.”"° The Court held that LWOP in
juvenile homicide cases could only be imposed
after conducting an individualized sentencing
hearing. Further, even after such a hearing,
LWOP should only be imposed in the rarest of
circumstances.™

Miller did not address the question of retro-
activity of the decision. Within a few years after
Miller, many states’ supreme courts concluded
that the holding in Miller did not apply retro-
actively.’? This is the position that Pennsylvania’s
Supreme Court held in Commonwealth v.
Cunningham.™ Courts that held that Miller was
not retroactive reasoned that Miller had simply
provided a new rule of criminal procedure for
future cases.' Other states, however, decided
that Miller established a new substantive rule of
sentencing that would require resentencing of
pre-Miller juvenile cases where the defendants
received mandatory LWOP." Indeed, in 2014,
the United States District Court of the Eastern
District of Pennsylvania decided, in Songster
v. Beard'® that, contrary to the Pennsylvania
Supreme Court’s ruling in Cunningham, a ret-
roactive application of Miller was required. The
Commonwealth appealed to the Third Circuit
Court of Appeals.'”” While the appeal was pend-
ing, SCOTUS made its decision in Montgomery.'®
The Third Circuit then remanded Songster's
case "for proceedings not inconsistent with
Montgomery,”' and in August 2016, the Eastern
District of Pennsylvania granted Songster’s
habeas petition and ordered that Songster be
resentenced.?®

Pennsylvania now faces the task of address-
ing requests for resentencing from nearly five
hundred JLWOP inmates. Currently, Pennsylvania
law is unclear about the reach of Montgomery,
especially regarding second-degree murder
cases and concerning applicable maximum and
minimum alternative sentences.?’ Whatever the
resolution of those matters, Pennsylvania courts
will be compelled to consider the issues at the
heart of the Miller and Montgomery require-
ments: individualized resentencing that takes
into account developmental and psychological
factors with the potential for mitigation.

Relevant Factors in

Montgomery Resentencing

Miller and at least two Pennsylvania cases offer
trial court judges and attorneys guidance on the
nature of the evidence to be considered at a resen-
tencing hearing. Soon after the Miller decision, the
Pennsylvania Supreme Court in Commonwealth v.
Batts (hereinafter “Batts”)?? defined a minimum
standard for developmental factors in mitigation
that should be considered at a Miller resentencing
hearing. Most recently, the U.S. District Court for
the Eastern District of Pennsylvania in Songster v.
Beard? offered instructions consistent with Miller
and significant clarification related to resentenc-
ing. Here we briefly describe those Miller factors
before offering suggestions about the role of
experts when providing evidence regarding these
factors.?* Rooting these suggestions in the lan-
guage of the law, we hope that defense attorneys
will share this article with retained experts.

Factor 1: Miller identified adolescents’
“chronological age and its hallmark features—
among them, immaturity, impetuosity, and failure
to appreciate risks and consequences”?> and the
propensity for juveniles’ decisions and actions to
reflect immature “recklessness, impulsivity and
heedless risk-taking.”?¢ Batts clarified that the trial
court should also consider “his emotional maturity
and development ... his drug and alcohol history
... his mental health history.”?’

Factor 2: Miller referred to youths’ greater
social dependency as a central factor to consider.
Adolescents “are more vulnerable . . . to negative
influences and outside pressures,” including from
their family and peers; they have limited “controll]
over their own environment” and lack the ability
to extricate themselves from horrific, crime-pro-
ducing settings.”?® Batts elaborated that trial
courts should consider the individual's “family,
home and neighborhood environment [and] his
past exposure to violence.”

Factor 3: Miller required courts to consider “the
circumstances of the homicide offense, including
the extent of [the individual’s] participation in the
conduct and the way familial and peer pressures
may have affected him.”?° Related to this factor,
Batts also said the trial court should consider the
individual’s “extent of participation in the crime.”

Factor 4: The Miller court noted that an
adolescent’s potential for rehabilitation must be



considered. “A child’s character,” the Court said,
“is not as well formed as an adult’s; his traits are
less fixed.”3® Also, the Miller court found that
“Life without parole forswears altogether the
rehabilitative ideal [and is] at odds with a child’s
capacity for change.”3' When applied as a variable
to describe a specific youth, this factor suggests
the need for evidence to compare a youth to other
youths on a continuum of rehabilitation potential.

Discussing Miller, the court in Songster noted
that among the factors to consider, “the potential
for reform is most critical.”3? This was emphasized
for two reasons. First, Miller emphasizes that a
LWOP sentence in cases involving homicide by a
juvenile requires a finding that the individual is
“irreparably corrupt,”3* meaning there is no rea-
sonable likelihood the individual can be rehabil-
itated. Second, Songster noted that Montgomery
resentencing cases typically will involve inmates
who have undergone rehabilitation efforts since
the time of their offense. The results of rehabilita-
tion efforts are likely to play a role in resentencing.

(44 Pennsylvania now faces the task of
addressing requests for resentencing
from nearly five hundred JLWOP
inmates. Currently, Pennsylvania

law is unclear about the reach of
Montgomery, especially regarding
second-degree murder cases and
concerning applicable maximum and
minimum alternative sentences.”’ 99

“The rehabilitation factor,” Songster explained,
“tells us how he has acted more recently and helps
predict how he will act in the future. It addresses
the question of whether the defendant is beyond
reform and is incorrigible.”3*

The court in Songster 2016 noted the retro-
spective nature of the inquiry would be difficult in



light of the time that elapsed between the origi-
nal conviction and sentencing, but that the effort
must be made to meet Miller's requirements.
Songster 2016 also acknowledged “the parties and
the sentencing court can call upon appropriate
experts to opine on the defendant’s mental and
physical condition, and his level of maturity at the
time of the offense. Indeed, expert testimony may
be necessary.”3®

Roles for Retained Experts

in Montgomery Resentencing Cases®’
Experts retained by the defense can play two roles
in Montgomery resentencing cases. The legal team
determines which role is appropriate on a case-by-
case basis. This article assumes the legal team has
decided to present the expert to the court at the
resentencing hearing, or to the prosecutor prior to
the resentencing hearing to obtain a negotiated
plea. In either case, the expert can play the role
of “educator” or “evaluator.” Typically, in the
educator role, the expert does not evaluate the
defendant. Rather, the expert educates the court
about how “kids are different” than adults from
a developmental perspective. As an educator, the
expert provides relevant medical, psychological or
social science background related to the develop-
mental, clinical or rehabilitation factors the court
must consider.

Experts also can play the role of “evaluator,”
providing individualized information about the
defendant and educating the court on the science
and clinical background for the Miller factors.
Defense attorneys frequently retain experts to
serve as evaluators in these resentencing cases. At
times, based on what the expert learns or upon
hearing the expert's clinical opinion, defense
counsel will not want the expert to write a report
or testify.

The Expert in the Educator Role: There is much
research relevant for explaining the four factors
that Miller identified (described above). SCOTUS
cases were influenced by (and cited in) that
research. Central to Miller was evidence from devel-
opmental neuroscience and behavioral research
on adolescent brain development and its effects
on thinking and behavior.3® This research showed
that two areas of the brain are still in development
during adolescence. The first area of the brain still
in development during adolescence, increases the

adolescent’s impulse for risks and rewards. The
other area of the brain still in development has a
role in delaying impulses. The risk/reward structure
becomes stronger, while the structure responsible
for more careful responses is not yet sufficiently
matured to control impulses. Much research indi-
cates that youths’ responsiveness to peers further
increases their risk-taking behavior.3 Research rel-
evant to youths’ general rehabilitation potential
includes empirical evidence that most adolescent
offenders desist from offending as they age out
of adolescence.® Further, research finds there are
specific types of treatment programs with known
effectiveness relevant for rehabilitation.

Sometimes, the defense may retain more than
one type of expert to educate the court. For exam-
ple, imagine a scenario where the defendant was
raised by a single mother addicted to crack cocaine
and methamphetamines. The legal team obtained
the mother’s treatment records and the family’s
social services records. Based on those records the
legal defense may decide to retain a psychophar-
macologist or an addiction specialist to serve as
an educating expert. In this capacity, the expert
would educate the court about the nature of
addiction in general and of the mother’s addiction
(as documented in the records). In the same case,
a mental health expert could educate the court
about how someone who uses those substances at
the rate she did (as documented in the records)
would have difficulty parenting effectively. The
expert could also educate the court about the how
being raised in such an environment impacts the
“hallmark” features of adolescence. This type of
informative testimony would be relevant for the
Miller factor related to the defendant’s home life
and the science underlying Miller.

In offering this type of testimony to the court,
the expert may want to work with the attorney to
develop demonstrative exhibits to assist the court
in understanding the science and how it relates
to the Miller factors. Regardless of which role
the expert serves, the expert and attorney should
spend a significant amount of time together pre-
paring for testimony.

The Expert in the Evaluator Role: The process
for a resentencing evaluation consists of review-
ing records, interviewing the defendant, possibly
administering psychological tests to the defendant,
and interviewing collateral sources.*' The evaluator



seeks data that will be used to develop a clinical
opinion regarding all or some of the Miller factors.

Not all experts retained by the defense will
write a report for the defense. Consistent with
the ethics of the expert’s profession, the expert
conducts the evaluation knowing that data relied
upon in forming the clinical opinion are subject
to rules of discovery and could be shared with the
court and prosecutor. Often this is why the defense
counsel chooses not to have the retained evalua-
tor write a report. Imagine the following scenario,
consistent with the ethics of the profession. The
expert takes detailed and accurate notes. While
interviewing the defendant, the expert discovers
something not favorable to the attorney’s client.
The expert cannot forget or delete this informa-
tion. In this case, the defense counsel might not
want the evaluator to write a report and the
evaluating expert becomes a consultant for the
defense. Neither the court nor prosecutor has
access to a consultant’s work.

At the defense’s discretion, the expert may
write a report. The expert’s report and testimony
can be tendered to the court as evidence. The
report documents the process used to develop the
clinical opinion and memorializes that opinion. In
general, the expert evaluator in these cases will
have three main objectives: (a) build a case history
of the defendant as a youth, including personality,
weaknesses and strengths; (b) develop a psy-
chological picture of the defendant’s recent and
current psychological status; and (c) translate both
types of information regarding their relevance to
the four Miller factors.

As the first two objectives indicate, evidence
in Miller cases is likely to require information
from two distinct time periods: evidence about
the individual at the time of the offense (during
adolescence), and the individual’s present status
as it relates to progress toward rehabilitation or
prospects in the future. One implication of this is
that the ideal expert must be specialized in child
development to build a picture of the defendant
as an adolescent, yet must also be qualified to
perform evaluations of the adult defendant. Not
all experts are qualified for both child and adult
evaluations.

A second implication is that such cases will
demand a great breadth of records for review.
The expert will want to review records related to

(a) the defendant's mental health, educational,
vocational and criminal records that predate and
concur historically with the offense, (b) records
pertaining to the other people in the defendant'’s
household(s) over the course of the defendant’s
life prior to the offense, (c) records related to the
offense including police records and trial tran-
scripts, and (d) the defendant’s prison record.*? In
our experience, obtaining these records is taxing
for the legal team. The attorney should anticipate
that many of the records may no longer exist. If
that is the case, the defense should provide the
clinician with documentation from the source that
the records no longer exist. The defense should do
this in anticipation of the claim that the clinician
was selective in which records were reviewed and
relied upon in forming their opinion.

The expert will want to spend a significant
period of time interviewing the defendant and
potentially administering psychological tests.
Interviews typically will focus on the defendant’s
childhood and adolescence, and the defendant'’s
current psychological status. The first two Miller
factors direct the expert specifically to inquire as
to the defendant’s recollections of childhood and
adolescence, including such things as education,
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mental health and trauma, placements outside
of the home, criminal and social service history,
drug and alcohol history, and the defendant’s
memories of salient relationships with peers and
parents. The third Miller factor focuses the expert
to inquire about the offense, as the defendant
remembers it.** The fourth Miller factor focuses
the clinician on the defendant’s account of his
or her life while in prison, with special focus
on services, personal rehabilitation efforts, and
infraction incidents.

The clinician will also want to interview people
who had contact with the defendant while the
defendant has been in prison. The clinician can
use the data from these interviews to assess if the
defendant has matured while in prison and gather
data related to the question of the possibility of
rehabilitation. Finally, related to the fourth Miller
factor (rehabilitation potential), the clinician
may want to administer some psychological tests,
typically chosen by the expert, to focus on current
personality, mental health, risk of recidivism, and
level of supervision needs.

Additionally, the clinician will want to inter-
view the defendant’s family members and people
who may have gotten to know the defendant
since the conviction. In many cases, family mem-
bers may have died or will not make themselves
available. It is important for the legal team to
prepare the interviewees prior to their meeting
with the expert as it can be difficult for a person
to describe events in their life, especially those
events which they would like to forget or have
not talked about in many years. In our experience,
the ease with which the defendant and other col-
lateral sources are able to answer the clinician’s
questions is directly related to how much time
the legal team has spent discussing these matters
with them in advance of the interview with the
expert. Finally, in determining how much weight
to give any particular aspect of the interview
data, the expert will consider how consistent the
information is across the interview sources and
the records reviewed.

The clinician may also want to interview people
who are not relatives of the defendant, but either
knew the defendant prior to the crime or came to
know the defendant during incarceration. Often
these sources are very valuable to the clinician,
but the legal team should not underestimate the

effort it will take to identify this type of potential
collateral source.

Imagine the following scenario: while inter-
viewing the defendant’s sister, the clinician learned
that the defendant, Mark, had played basketball
at the local Boys and Girls Club. There Mark
had become close to the basketball coach, Sam.
Although the Boys and Girls Club was demolished
due to gentrification of the neighborhood, Mark's
legal team was able to locate Coach Sam. During
the interview with Coach Sam, the clinician learned
Mark often smelled as if he had not showered
or bathed for days, his clothes were often dirty
and the coach often gave Mark something to eat
because he knew Mark’s mother was an alcoholic
and that he often went hungry. The information
the coach provided was consistent with what the
clinician also learned from the defendant and his
sister — that Mark’s mother often failed to meet his
basic needs. Clearly, this information relates to the
second Miller factor.

Evaluator Testimony

in Montgomery Resentencing

Here we provide specific examples of how the
expert can translate the information obtained
from records, interviews and testing in relation to
the four Miller factors.

Factor 1: Immaturity at Time of Offense.
The fundamental question for the expert in the
evaluator capacity is this: how, if at all, did the
things the defendant experienced before the
crime impact the normal trajectory of adolescent
development? For example, imagine a scenario
where the defendant and his sister told the cli-
nician that the defendant had an extensive drug
and alcohol history dating back to when he was
nine years old. He committed the crime just after
his sixteenth birthday. He became involved with
social services at age thirteen and those records
indicated he was using since he was eleven years
old. Relying on those records, the evaluator would
want to explain to the effects of using drugs and
alcohol between the ages of eleven and sixteen.
We know from reliable research that frequent
use of drugs and alcohol prior to or during ado-
lescence has a negative effect on the brain.

Factor 2: Family, Home and Dependency.
Using research, the expert will attempt to over-
lay information relevant to the defendant with



data related to normal adolescent development.
This is done to provide the court with some idea
as to how the defendant’s family life may have
impacted his developmental process. As already
indicated, risky decision-making is a normative
part of adolescence. However, research has also
shown that adolescents’ risky decision-making is
related to an adolescent’s perception of their rela-
tionship with their parents. For example, research
has demonstrated that those adolescents who
perceived their relationship with their parents
as being problematic over the course of the year
prior to the offense made riskier decisions than
those who did not identify such problems in their
relationship with their parents.*

By collecting information related to the
defendant’s family, the clinician can provide the
court with information that might help explain
the defendant’s conduct that ultimately led to his
homicide conviction. As an example, a clinician
may learn through interview data and through
the review of records that the defendant’s mother
had been diagnosed with schizophrenia. When
she did not take her medication, the client’s
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mother would become paranoid and delusional.
During these episodes, and to protect the defen-
dant from the devil, she covered the window with
tin foil and made him pray while kneeling on rice
for hours at a time. In this case, the expert could
educate the court on the impact of being raised
in such a household.

Finally, in gathering data related to this factor,
the clinician may also try to assess the defendant’s
adverse childhood experiences and understand the
impact of those experiences. To do this, the clinician
could administer an instrument that identifies poten-
tially traumatic experiences, allowing the clinician to
compare the number of traumatic experiences the
defendant experienced to others of the same gender.
As is the case with any type of data, if the clinician
uses a trauma or adverse experience scale that relies
on the youth’s self-report, it is important for the
clinician to obtain information from other sources
verifying those experiences. Conversely, through
records and interviews with others, the evaluator
could learn about trauma that the defendant did
not acknowledge. When this occurs, the evaluator
will want to ask the defendant about these incidents
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of trauma. If the defendant still does not acknowl-
edge the trauma, the expert may have to educate
the court about how this is may not be unexpected
for victims of trauma.

Factor 3: Circumstances of the Offense. When
gathering data related to this factor, the clinician
will rely heavily on information from interviews
with the defendant and records reviewed. In
interviewing the defendant, the clinician will
want to obtain a detailed account of the offense,
including the circumstances leading up to and
following the offense.

The clinician will also want to assess whether
the degree of the defendant’s participation was
related to normal adolescent characteristics such
as failure to fully appreciate the risks involved,
vulnerability to the influence of peers, heightened
desire for sensation-seeking, the influence of
drugs or alcohol or an unmet mental health need.
For example, in reflecting on a crime that occurred
fifteen years earlier, a defendant described how
he and his co-defendant, a “friend” six years his
senior, broke into an apartment because they
“heard” the victim had thousands of dollars
hidden there. The victim came home while they
were in his house and began to attack the co-de-
fendant. While they were fighting, the defendant
searched another room looking or something
to use to help his friend. After a brief search, he
found a knife that he used to stab the victim.
When asked why he did not leave the apartment
instead of looking for something to use to help
his friend, he explained leaving his friend was not
an option because their friends would call him “a
punk.” The defendant’s description of the offense
was consistent with what he and his co-defendant
told the police hours after they were arrested. The
clinician could explain to the court how the defen-
dant’s account of the offense was consistent with
many aspects of normal adolescent development
including risk-taking and the influence of peers.

Factor 4: Rehabilitation Potential. The clinician
will want to review the defendant’s prison records,
to understand what services and programs the
defendant participated in and the nature of the
defendant’s disciplinary records. Some defendants
may have worked in prison and for many this may
be the only service or program in which they par-
ticipated. Obviously, work and skills are an aspect
of rehabilitation. Reviewing the work record with

©6 The clinician will want to review
the defendant’s prison records, to
understand what services and
programs the defendant participated
in and the nature of the defendant’s
disciplinary records.99

the defendant can provide data regarding what
prompted the defendant to get the job and what
duties were required. Prison records may also lead
to collateral interviews. Imagine a scenario where
the records indicated the defendant worked as
an electrician for four years and during a brief
phone call with the defendant’s supervisor, the
clinician learned the defendant was given more
responsibilities than other inmates working in
the shop. The supervisor also explained that the
inmate took it upon himself to learn techniques
that made the shop run more efficiently and
taught these techniques to other inmates. By
interviewing the supervisor, the clinician gained
information beyond what was in the records that
could be useful to the court in its consideration of
the final Miller factor.

On the other hand, the absence of being
involved in programming or work while in prison
may not necessarily be indicative of poor reha-
bilitation potential. It is important the clinician
discern if lack of involvement reflects the defen-
dant’s desire or the facility’s policy. For example,
when allotting resources, some facilities do not
provide LWOP inmates an opportunity to partici-
pate in rehabilitative programming such as work
or drug treatment or cognitive behavior therapy
to address criminal thinking.

Finally, the clinician will want to place the
defendant’s disciplinary records into a develop-
mental perspective. Research has shown that
those who go into prison before their eighteenth
birthday incur disciplinary write-ups at a faster rate
than their older counterparts.*> Moreover, review-
ing some disciplinary records with the defendant
allows the defendant an opportunity to place
the incidents into context which then aids the
clinician in assessing if the behavior represented
some combination of normal developmental
oppositionality, unmet mental health needs or an



underlying personality trait. Some defendants may
have lengthy disciplinary records and this does not
necessarily mean they do not have the potential
for rehabilitation. Instead, it could reflect unmet
mental health needs or be indicative of some-
thing else that was going on in the defendant’s
life. However, without discussing the disciplinary
records with the defendant and considering other
services that the defendant did or did not receive
while in prison, it is unlikely that the clinician will
be able to shed light on this issue for the court.

In summary, experts can play an important
role in the approximately five hundred Miller/
Montgomery cases pending in Pennsylvania’s
courts. Experts retained by the defense can serve
as educators or evaluators. In the latter role, the
expert will review records related to the defen-

the expert to write a report. At that point, the
evaluating expert becomes a consultant for the
defense. A consultant’s work does not have to
be shared with the prosecution or the court. On
the other hand, in many cases, the defense will
request that the evaluating expert write a report.
Defense counsel may want to share the report with
the prosecutor to negotiate a plea or tender the
report to the court as evidence at the resentencing
hearing. When the report is tendered to the court,
the defense may also want the expert to testify at
the resentencing hearing. In doing so, the expert
could provide the court with information to con-
sider when imposing an individualized sentence
consistent with Miller and Montgomery. ¢

Notes

dant, the defendant’s home life before the offense,
and to the offense itself, as well as prison records. 1.
Additionally, the expert may want to administer
psychological tests to the defendant. The expert
will want to spend a significant period of time 5
interviewing the defendant and others who knew 3.
the defendant before, and since, the conviction.
At times, because of what the evaluating expert
has learned, the defense counsel will not want
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