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SAMPLE MEMORANDUM IN SUPPORT OF MOTION TO SUPPRESS IDENTIFICATION

This is not a perfect memorandum, but merely offered as a sample. Please note the strategic considerations involved in drafting this memorandum. Not every fact and argument set forth in the oral argument will be included in the written memorandum, as the defender should not preview any facts the government can fix or manipulate to its advantage. 

SUPERIOR COURT
Family Division – Juvenile Branch


In the Matter of	:	Docket No. 2010-DEL-000285
	:	Social File No. 09-JSF-12
KEVIN FRAZIER,	:	Hon. Judge Jones
	:                       Trial Date: __________
Youth	:	


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
MOTION TO SUPPRESS TANGIBLE EVIDENCE AND IDENTIFICATION TESTIMONY


I. All Tangible Evidence and Identification Testimony Must Be Suppressed Because They Were Obtained in Violation of the Fourth Amendment to the United States Constitution

[bookmark: _GoBack]The Fourth Amendment to the United States Constitution protects against unreasonable searches and seizures by the police. Warrantless searches and seizures are presumptively unreasonable. See Katz v. United States, 389 U.S. 347, 357 (1967). There are few exceptions to this time-honored rule. See id. When a person is seized without a warrant, the government bears the burden of proving the propriety of the seizure before it may use any evidence resulting from the seizure at trial. See Malcolm v. United States, 332 A.2d 917, 918 (D.C. 1975); see also Brown v. Illinois, 422 U.S. 590 (1975). An evidentiary hearing will show that the government cannot satisfy its burden in the present case.
A. Kevin’s seizure by the police constituted an arrest
Kevin was seized by the police, without a warrant, when he was handcuffed and placed in the back seat of a police cruiser at or near the intersection of Nannie Helen Burroughs and Kenilworth Avenue, NE. A person has been seized within the meaning of the Fourth Amendment if, in view of all circumstances, a reasonable person in the same situation would not have believed he was free to leave. United States v. Mendenhall, 446 U.S. 544, 554 (1980); see Terry v. Ohio, 392 U.S. 1, 16 (1968). Further, a “person is seized by the police and thus entitled to challenge the government’s action under the Fourth Amendment when the officer, by means of physical force or show of authority, terminates or restrains his freedom of movement.” Brendlin v. California, 551 U.S. 249, 254 (2007). 
The seizure in this case rose to the level of an arrest under the Fourth Amendment. See Dunaway v. New York, 442 U.S. 200, 208-09 (1979). Kevin was handcuffed, searched, placed in the back seat of the police car, transported to the crime scene, questioned, and held in the police car before the identification was performed. This extensive and prolonged intrusion constitutes an arrest. See United States v. Purry, 545 F.2d 217, 220 (D.C. 1976). 
B. The police lacked both probable cause and reasonable articulable suspicion when they seized Kevin

The police seized and arrested Kevin without the probable cause required for a legal arrest, see, e.g., Dunaway, 442 U.S. at 208-09, or even the reasonable, articulable suspicion necessary for a valid stop, see, e.g., Terry, 392 U.S. 1; Duckett v. United States, 886 A.2d 548, 553 (D.C. 2005).
A vague description that only contains generic description of clothing and race is insufficient to constitute probable cause. See Junior v. United States, 634 A.2d 411, 420 n.22 (D.C. 1993) (holding description of black male with gray and black hair on his face wearing blue and rust striped sweater, blue jeans, and brown boots insufficient for probable cause). Likewise, a vague description that only contains generic clothing and race is insufficient to constitute reasonable articulable suspicion. See In Re A.S., 614 A.2d 534, 542 (D.C. 1992) (holding description of black male wearing blue jacket, gray sweatshirt, and dark jeans with black skull cap insufficient for reasonable articulable suspicion). The description here was vague, containing only generic clothing and race. The lookout given was for a black male with a black jacket, rolled up blue jeans, and white tennis shoes. The officer did not provide any details about the suspect’s age, height, weight, build, or facial features. See id. (finding that an identification should be based on more than just a description of clothing). Such a description could match multiple black males of varying ages in the neighborhood. 
Moreover, Kevin was stopped 40 minutes after the alleged offense, one mile from the crime scene. See Cauthen v. United States, 592 A.2d 1021, 1023 (D.C. 1991) (finding there was no reasonable articulable suspicion to stop the defendant based on an anonymous tip when there was there was a 15-minute delay and no description other than the number of suspects). A vague description does not justify a seizure close to an hour after the description is given, because the vague description no longer ties the suspect to the crime scene. Therefore, as the police lacked both probable cause and reasonable articulable suspicion, Kevin’s seizure and arrest violated the Fourth Amendment.
C. All fruits of the Fourth Amendment violation must be suppressed
As a result of Kevin’s unlawful seizure by the police, the police obtained tangible evidence from Kevin and subjected him to an identification procedure. When evidence is obtained as a result of a warrantless and unlawful stop, it is considered the “fruit of a poisonous tree” and must be excluded at trial. Wong Sun v. United States, 371 U.S. 471, 488 (1963). This rule applies equally to tangible evidence and identifications. See United States v. Crews, 445 U.S. 463, 470-73 (1980); Oliver v. United States, 656 A.2d 1159, 1172 (D.C. 1995) (citing Wong Sun, 371 U.S. at 484-86). In this case, because the police illegally seized Kevin, all tangible evidence and any identification testimony made must be suppressed as the “fruit” of Kevin’s unlawful seizure.
II.	The Alleged Identification of Kevin Must Be Suppressed and May Not be Admitted into Evidence Because It Was Obtained in Violation of the Due Process Clause of the Fifth and Fourteenth Amendments to the United States Constitution and Violates the Rules of Evidence

The Due Process Clause of the Fifth and Fourteenth Amendments protects against unreliable identifications. See Manson v. Brathwaite, 432 U.S. 98, 114 (l977), Neil v. Biggers, 409 U.S. l88, 196 (l972). An identification must be suppressed if government action is unduly suggestive and the identification is unreliable. Id. Furthermore, an identification may not be admitted into evidence if its unreliability defeats its probative value. See Beatty v. United States 544 A.2d 699, 702 (D.C. 1988). In this case the officer briefly viewed the suspect at night, in low lighting, and was only able to give a vague description of the suspect’s clothing and race. The identification was later made at the scene of the offense by the witness, who knew Kevin was the only apprehended suspect, when Kevin was handcuffed in the back seat of a police car.
A.	The show-up identification violates the Due Process Clause of the Fifth and Fourteenth Amendments because it is unduly suggestive and lacks reliability.

An identification must be suppressed if the identification procedure is unduly suggestive and creates a substantial likelihood of misidentification. Mason v. Brathwaite, 432 U.S at 106. Single-suspect show-up identifications are inherently suggestive. See United States v. Wade, 388 U.S. 218, 229, 234 (1967); Stovall v. Denno, 388 U.S. 293, 302 (1967). See also Kirby v. Illinois, 406 U.S. 682, 699 (1972) (Brennan, J., dissenting); Maddox v. United States, 745 A.2d 284, 292 (D.C. 2000) (citing Singletary v. United States, 383 A.2d 1064, 1068 (D.C. 1978)). An identification is suggestive when an individual is handcuffed in a police car, surrounded by police at the scene of the offense, or the witness is told the individual is a suspect. See Russell v. United States, 408 F.2d 1280, 1285 (D.C. Cir. 1969), Womack v. United States, 673 A.2d 603, 611 (D.C. 1995), Washington v. United States, 334 A.2d 185, 187 (D.C. 1975). Here, Kevin was handcuffed, in the back of the police car, at the scene of the offense, and the witness knew Kevin was a suspect. Therefore, the identification was unduly suggestive.
An unduly suggestive identification is admissible if it is otherwise reliable. Manson v. Braithwaite, 432 U.S at 114. Factors for reliability include the witness’s opportunity to observe, the witness’s degree of attention, the accuracy of the description, the witness’s level of certainty and the time between the crime and confrontation. Id. Here, the witness briefly viewed the suspect behind a partially covered gate in poor lighting, described the suspect’s clothing as different from Kevin’s, provided no details about the suspect’s physical features other than race, and confronted the witness close to one hour after the alleged crime. The identification lacks reliability because of these defects in opportunity to observe and inaccuracies. Thus, the identification must be suppressed.
B.	The show-up identification violates the rules of evidence, because it is unreliable

Identifications are only admissible into evidence if the indicia of reliability provides probative value. See Beatty, 544 A.2d at 702. The crime scene identification lacks the indicia of reliability that would provide probative value. The witness briefly viewed the suspect in poor lighting behind a partially covered gate, and could not provide descriptive features other than race. Therefore, the witness’ identification made an hour after the alleged offense lacks sufficient reliability to be admitted into evidence.
III. 	Any in-court identification lacks an independent source and therefore cannot be admitted

An in-court identification must have a source independent from any improper out-of-court identification. Clemons v. United States, 408 F.2d l230, 1258 (1968). Witnesses may have an independent source for the identification when the witness reliably observed the suspect at the crime scene. Id. In this case, the witness’s limited opportunity to observe and inability to provide descriptive features do not provide an independent source for identification. Therefore, an in-court identification must not be admitted.
WHEREFORE, for these reasons and any others that may appear to the Court after an evidentiary hearing on the Motion, Kevin Frazier respectfully requests that this Motion be granted and that this Court suppress all tangible evidence and identification testimony in this case.
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