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Argued 4, petitionreargued 6, 22,March reversedOctober October
rehearing 18,for denied November 1969

Respondent, Appellant.v.BOUGE, REED,
459 P. 2d 869

AttorneyBennett,Deane S. Assistant General,
argued appellant. himthe cause forSalem, With on
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Attorney General,was T. Thornton,the brief Robert
Denney, AttorneyThomas II. Assistant Gen-Salem.

reargued appellant.the cause foreral, Salem,
Ralph Wyckoff, argued rearguedW. G. andSalem,

respondent.the cause and filed a brief for

DENECKE, J.
petitioner brought post-conviction pro-The this

ceeding challenge grandto his conviction for lar-
ceny upon groundthe that an order made in 1963 re-
manding juvenile jurisdictionhim from to circuit court

prosecution ju-for criminal was invalid because the
hearingvenile court held no to determine whether

petitioner post-convictionshould be remanded. The
court concluded that the remand was invalid and or-

petitioner super-dered released. The thedefendant,
facility petitioner beingintendent of the in which is

appeals.confined,

The record is not clear whether there was or was
hearingnot a on the remand. The order of remand

hearing. post-does not recite that there was a The
conviction court found there was none and there is
ample supporting finding;evidence that therefore,

appeal acceptedon it must be as a fact that there was
hearing.no

expressly, provide419.533 doesORS not for a
hearing. provides:It

may“A child be aremanded to circuit, district,
justice, municipal competent jurisdic-or court of

dispositiontion for as an adult if:
“(a) The child is at the time of the remand
years age16 of or andolder;
“(b) allegedThe child committed or is to-have
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committed a criminal or a aoffense violation of
municipal andordinance;

“(c) juvenileThe court determines that retain-
ing jurisdiction will not serve the best interests

public.”of the child and the

petitionerThe chief contention of the is that Kent
States,v. United L541, 1045,383 US 86 S Ct 16 Ed2d

(1966), lightin Gault,84 read of In re 1,387 US 87
(1967), requires1428,S Ct 18 L Ed2d we527 that

interpret require hearing.our remand statute to a
arguesPetitioner that these decisions hold that the

processdue clause of the Federal Constitution re-
quires hearing.a

(383supra 541), spe­Kent v. United States, US
made,cifically held that a remand could not be with­

hearing. uncertaintyout a The about Kent is whether
grounded uponit is a Districtstatute, the of Columbia

uponor theAct,Juvenile Court Due Process Clause.
expressly grounded uponGault is the Due Process

requirementshowever, it concerned theClause; for
juvenile hearinga commitment and not a remand. We

theconclude that intent of the United States Su­
preme expressedas inCourt, those two isdecisions,

processthat the due clause of the Constitution of the
requires hearingstatesUnited States to accord a be­

juvenilefore a can be remanded to the adult crim­
process.inal

suprain States,The stated Kent v. UnitedCourt
(383 554):atUS

do not consider onwhether,“We the merits,
should have been transferred;Kent but there is

systemplace reachinginno our of law for a re-
consequencessult of such tremendous without cere-

mony hearing, without effective assist-—without
without acounsel,ance of statement of reasons.
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dealingjusticecourt ofthat ainconceivableIt is
wouldrespect issue,similarto awithadults,with

be extraordi-It wouldproceed manner.in this
society’s special asnary children,forconcernif

Juvenileof Columbia’sDistrictin thereflected
procedure. hold thatpermitted WethisAct,Court

it does not.”

It decided:
by that theindicatethis tonot meando“We

thehearing with all ofconformheld mustto be
or even of therequirements trialof a criminal

hearing; thatwe do holdbutusual administrative
uphearing essentialsmeasure to themustthe * *process treatment. 383and fairdueof

at 562.US

(387 30-31),supra at the CourtGault,re USIn In
statements:thesesaid of

um * * this here in con-view,reiterateWe
adjudicationjuvenile court of ‘de-with anection

requirement partlinquency,’ which is of theas a
the Fourteenth AmendmentofDue Process Clause

of our Constitution.”

remand statute, is, therefore,the419.533,ORS
hearing.①requireinterpreted ato

question whetherremains, however,furtherThe
byhearing requiredruling is thea Unitedthatthe

ap­Supreme decisions should be madeCourtStates
proceedingsplicable in this case,the remand whichto

decision in Kent v.in 1963before the Unitedheldwere
541).(383supra hold it shouldWe not.States, US

problem whenof decisions ofThis modern the
Supreme in theCourt constitutionalStatesUnited

RptrAccord, Harris, 876, 319,64 CalIn re 67 Cal2d① 434
Commonwealth, (Ky(1967); 412Smith v. SW2d 256P2d 615

Dillenburg 331,Maxwell, 940,1967); 70 413v. Wash2d P2d 422
1320,998, (1967).783, L87 S Ct 18 Ed2d386 US 348cert denP2d
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procedureqnasi-criminal toarea or areof criminal
log-applied retroactively is inbe difficult to solve a

ical fashion. Holbert 253 Or P2dGladden, 435,v. 455
negative guideline(1969).45 clear was statedOne

Jersey,in v. New 384 86 S719, 1772,Johnson US Ct
(1966):16 L Ed2d 882 “We here that the choicestress

retroactivity nonretroactivity waybetween inand no
guaranteeturns on the value in-of the constitutional

volved.” 384 at 728.US
solving problemcriterion to be used in theOne

applicationis orwhether not retroactive “would seri-
ously disrupt the administration of criminal laws.”our

Jersey, supra (384 731).Johnson v. New atUS
disruptionThe most serious thisin kind of case

inability realisticallyis our to thereturn case to the
status it was in before the error was Thecommitted.
petitioner years age longeris now 23 of and no sub-
ject jurisdiction juvenilethe of theto court. This is
probably the fact in casesall of this kind in which the
remand was made before the decision in Kent v.

supra (383 541),States,United inUS 1966. If the
applied retroactivelyrule Kent wereof this circum-

satisfactorystance leaves no alternative for dis-the
position Theoreticallythe case.of we could thisrefer

hearingto some tocase back court hold a to determine
inwhether in 1963 it was the best interest theof

petitioner public petitionerand the that be remanded
jurisdictionjuvenileor that court be retained. This

majority Washingtonwas a thewhat of court decided
appropriate disposition Dillenburgwas the in v. Max-

well, 413331, 940,70 Wash2d P2d 422 P2d 783, cert
den (1967).998,386 87 S L1320,US Ct 18 Ed2d 348

view,In our this ishowever, not realistic.
could refer the caseWe back for another criminal

urged by minoritytrial. This was the thesolution.
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331).(70supraDillenburg Wash2dMaxwell,v.in
satisfactory, particularlyfindalso do notThis we

guilt petitioner inis notthe ofin case in whichthis
representedpetitioner,question waswhobecause the

guiltyplea toby a ofenteredtime,counsel at the
the indictment.

unconditionallyremaining is toalternativeThe
necessarypetitioner. toit isoccasionrelease the On

admittedly guilty person in order to safe-release an
rightguard public than thewhich is more valuablea

guilty personrightpublic’s sentenced;to have one
always disruptive ad-is of thesuch actionhowever,
justice and should be avoidedministration of criminal

necessarypossible. not believe it isWe dowhenever
particular case.in this

in accord with In re Harris,decision is 67Our
(1967),Rptr64 434 P2d 615 in319,Cal876,Cal2d

seriouslydecided that it would dis­which that court
justice ap­rupt ifthe administration of Kent were

retroactively. Eyman Superiorplied Accord, v. Court
county AppPinal,in and 9 Ariz 448 P2d6,offor

Peyton,(1969); 243,v. 208 Va 156 SE2d878 Cradle
App(1967); 2 MdHance, 162,v. 233 A2d874 State

(1967); Commonwealth,v. 412326 Smith SW2d 256
Kemplen Maryland,(Ky 1967); v. State 295 Fof

(DC 1969);Supp D Md and United States v. Wil­8
Supp (DDC 1967). Onlykerson, 262 F 596 Stein­

(Fla App 1968),State,hauer v. 206 S2d 25 decided
applied retroactivelyKent should be to a rem­that

and.②
Reversed.

a ashould made between remand to crim­② A distinction be
Eymanjuvenile Superiora commitment. v. Courtandinal court

County App 6,Pinal, (1969),of 9 Ariz 448 P2d 878forin and
such distinction.makes


