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OPINION

BOSSON, Justice.

Jones, ageDefendant Curtis 17 at the{1}
time, originally chargedwas as a serious
youthful first-degreeoffender with murder of

prosecution eventuallyan infant child. The
chargedismissed the murder and substituted

resultingchild in youthfulabuse death —a
offender whichoffense—to Defendant even­
tually pled guilty, agreed disposi­to an adult
tion, and received an adult 18sentence of
years imprisonment. In sentencing Defen­

adult,dant as an the court did not first
determine whether Defendant was amenable
to juvenile.treatment or rehabilitation as a

arguesDefendant that once the{2} State
first-degreedismissed the murder charge, he

alleged youthful offender,became an anot
offender,youthfulserious making him eligi­

juvenileble for a youthfulsentence. As a
offender, asksDefendant us to hold that the

authoritychildren’s court lacked the to sen­
tence him as an adult without first determin­
ing amenabilityhis to treatment or rehabili­

juvenile,tation as a if heeven did not ask for
such a hearing appearedand to waive it. He

permissionnow asks from this Court to with­
plea proceeddraw his and to trial as an

alleged youthful offender.

In construing the relevant statutes and{3}
legal precedent,our persuadedwe are that

Defendant is thatcorrect he should have
amenabilityreceived an determination before

being sentenced as an adult. Rather than
allow opportunityDefendant the to withdraw

plea, however,his we hold that pleahis is
Appealsvoid. havingThe Court of decided
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thereafter,otherwise, Shortlythe as an adult.reverse and remand to sentencedwe
himmoved the court to treat as aproceedings.for further Defendantchildren’s court

juvenile, provisionsthatclaiming certain ofBACKGROUND
are unconstitutionalthe Children’s Code be-22, 2004,JulyOn Defendant Curtis{4} they juvenilecause allow a to be sentencedAmy May,and mother a one-Jones his took

a juryas an adult the ofwithout benefitchild, emergencythe atyear-old to room
juvenile isfinding that the not amenable toarrival,UponCenter. herMedicalCarlsbad

as Thetreatment a child. court denied thepersonnel Amythat wasdeterminedmedical
motion.suffering bleeding,internal a skull frac-from

buildingAs the was itsState case{7}ture, rightmarkand a bite on her cheek.
Defendant, prosecutiontheagainst droppedinjuries, Amyof herBecause the extent of

first-degree chargethe murder and amendedUniversityto the Medicalwas transferred
information, chargingthe Defendant insteadLubbock, Texas,in awhere she diedCenter

degree.inwith child abuse the first NMSAsubsequenttime later. The medicalshort
(E) (1973).1978, Shortly§ 30-6-1 before tri-yielded symptoms consistentexamination

al, agreementinto pleaDefendant entered aAmy violently byhaving been shakenwith
he pled■withthe State in which no contest tostrikingpossiblyand her head.someone

charge agreedthe child abuse and to bephysician performed theThe who examina-
return,as In thesentenced an adult. Statetrauma,signsalso found of severe rectaltion

the ofdropped two counts criminal sexuala hertearing,anal and contusion around
penetration plea agreementof minor.a Theanus.

provision stating,a “There noincluded isDefendant, yearswho atwas 17 old{5}
thanagreement sentencingas to other thattime, Amy’s injuries toexplained hospitalthe

agrees beDefendant to sentenced as anlater topersonnel and a law enforcement
omitted.)(Emphasis trialadult.” The courtDefendant,According to on theofficer.

pleaaccepted psychologi-the and ordered amorning placed Amyin question, motherhis
priorof Defendant to sentenc-cal evaluationnapa left the toon the couch for and house

ing.phone nearbya at a club.make call Defen-
evaluation,Duringdant, the course of thewho then alone in the house withwas {8}

for the time that heAmy, Amy crying a few later. Defendant claimed firstheard minutes
thatto on her found innocent and his mother was re-Defendant went check and was

lying livingroom Amy’sfor Defendantsponsibleon the floor. Defendant death.her
her, the allow him to hisAmy up to and she moved court to withdrawpicked soothe

plea. lengthy hearinga in which De-stopped crying began talkingand to him. A After
later, however, multiple re-upshe testified and introducedfew moments tensed fendant

testimony,ports, priorstopped breathing. attempt- transcripts,Defendant and theand
perform managed the motion and sentencedto CPR and to revive trial court denieded

toto club to his the maximum adult sentenceher. He took her the find Defendant
allowable;mother, 18-year prison plusangotthree to term twoand the of them a ride
years parole. alsohospital. hearing ex- of The trial court foundthe After Defendant’s

his that Defendant’s crime was a serious violentplanation, largelywhich was identical to
mother’s, offense, limiting earlyforpersonnel therebythat his chancemedical concluded

1978,good NMSAAmy’s injuries with sto-. for behavior underwere inconsistent his release
33-2-34(A)(l) (1988). The court didry and law enforcement. Sectioncontacted

hearinga to whethernot conduct determinelater,days chargedwasTen Defendant{6}
awas amenable to treatment asDefendantfirst-degree and bound over forwith murder

prison.juvenile inin lieu of an adult sentenceThe later the criminaltrial. State amended
(1)appealed, arguing thatadd of criminal Defendantinformation to two counts {9}

court, and not the districtpenetration onlyof a the the children’ssexual minor. Because
court, jurisdiction himhad over once thealleged placetook whenmurder Defendant

old, dropped first-degreeits murderyears charged17 he as a serious Statewas was
(2) incharge, and the district court erredand to be tried andyouthful offender set
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death).refusing great bodilyto to withdraw his in or Delinquentallow Defendant harm
plea In aproceed subjectand to trial. memorandum tooffenders are the Children’s Court
opinion, Appealsour Court of affirmed De- Rules beonly juveniles.and can sentenced as

10-101(A)(1).petitionedDefendantfendant’s conviction. See Rule
review,for grantedand we certiorari. requirements youthfulThe for offend-{13}

DISCUSSION ers, by contrast, are complicated.more
CategoriesJuvenile Offender delinquentYouthful areoffenders children

potentially juvenilewho face either or adultMuniz,inexplainedWe State v.{¶ 10}
sanctions, depending on the aoutcome of¶ 6,2003-NMSC-021, 152,134 N.M. 74 P.3d
special adjudicationafterproceeding known86, 1978,Act,that our Delinquency NMSA

amenability hearing. youthfulas an A of-(1993,§§ 32A-2-1 to -32.1 as amended
agesfender ais child between the of 14 and2009),through establishes three classes of

(1) adjudicated any18 who is guiltyeither ofjuvenile youthfuloffenders: serious offend-
of a series of offenses whichlisted have lessers, offenders,youthful delinquentand of-

consequences first-degreeserious than mur-(H) (J).32A-2~3(C),§fenders. See and A
der, including resulting greatchild abuse inplacementchild’s one ofin those three cate-

(2)death,bodily adjudicatedharm or or of(1)gories which proce-determines rules of
any felony havingafter(2) adjudi-offense beentrial,apply potentialdure at post-and the

felonycated of separatethree inoffenses theadjudication consequences the child will face
32A-2-3(J).preceding years. §three Seeif provesthe State case.its

youthful categoryThe offender also includesprocedural post-adjudicationThe and{11}
yearschildren adjudicat-who are 14 old andrequirements pertaining youthfulto serious

first-degreeed of murder. Id.delinquentoffenders and offenders are rela-
tively hand,straightforward. On the one the youthful offenders,Like serious al-{14}
serious-youthful-offender category is limited leged youthful may subjectoffenders be to

juvenilesto agesthebetween of 15 and 18 the Rules of Criminal Procedure for the Dis-
charged first-degreewho are with (A)murder. Courts, (2)(b),trict see Rule 10—101 and

32A-2-3(H).Section chargedOnce with may adults, §be sentenced as see 32A-2-20.
murder,first-degree youthfula serious of- However, youthful offender,unlike a serious

juvenilefender alongeris no within the an alleged youthful offender is not automati-
meaning Act,Delinquencyof the and there- cally treated as an adult. To treat a child as

longerfore is no protections.entitled to its youthful subjecta the child tooffender —
result, youthfulId. As a serious offenders are adult complysanctions —the State must with

subject to ofthe Rules Criminal Procedure procedural requirementscertain of the Delin-
applicablefor the District Courts to adults quency Act and the Children’s Court Rules.

automaticallyand are sentenced as adults if §See (providing32A-2-20 that before the
id.; 10-101(A)(2)(a)convicted. See Rule impose sanctions,court can adult the State

NMRA. givemust notice of its intent to invoke an
sentence,adult that within ofoffender, daysand 10A delinquent on the other{12}

hand, giving notice of its intent to invoke an adultageis a child theunder of 18 who is
sentence, the shall preliminaryState hold adetermined to delinquenthave committed a
hearing grand juryor athat, proceedingby adult,act—an act to deter-if committed an

if probablemine there supportwould be a is cause tocrime less serious than thefirst-
child);allegationsdegree against themurder or one of the see also Ruleenumerated

10-213 NMRAyouthful (providing mayoffenses of a that theCompareoffender. State
32A-2-3(A)§ give(listing notice to an adultdelinquentvarious invoke sentence within

acts, including offenses, days filing10 petitioncertain traffic after the ofalcohol the and
offenses,drug-related shown,or thatproperty-relat- may, goodand the court for cause

offenses) 32A-2~3(J)§ed permitwith (listing the State to file its notice of intent at
youthful offenses, anyoffender including second- time before the commencement of the

murder,degree kidnaping, criminal sexual adjudicatory proceeding, and that within 15
penetration, daysand of a childabuse that results of the notice ofState’s intent to seek
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home,sanctions, prelimi- facility operated bythe a foster a a li-adult court will hold a
nary pre- ainquiry, agency,unless the ease has been censed child welfare services shel-

grand jury facility facilityor orsented to a the child has ter-care a detention for
same). children,alleged delinquentrightwaived his to the child’s home

residence,place anyor of or other suitablesignificantly,Most before the trial{15}
place facility long-termthan fora the—-otheradjudicated youthfulmaycourt sentence an

delinquentcare and rehabilitation of chil-adult,offender as an the court must make
dren), 32A-2-12(B) (providing§and that an(1) isfindings:two the child not amenable to
alleged youthful mayoffender be detained inrehabilitation, (2)and thetreatment or child

facility alleged delinquent ora for children inforeligibleis not commitment to an institu-
any placeother suitable than a facili-—otherdevelopmentally ortion for the disabled men-
ty long-termfor andthe care rehabilitation32A-2-20(B).tally §disordered. See The

children). impor-delinquentof And mostfindingscourt must make these after consid-
tantly, youthfulpurposes,for our a seriousering youthfulevidence related to the offend-

amenabilityoffender is not entitled to ancrime,the andhistory,er’s the nature of the
because,hearing upon conviction of first-de-potential the public.child’s threat to See

murder,gree the child must receive an adult32A-2-20(C).§
sentence.

Chargeof the Murder De-With Dismissal argues, andThe State the Court of{18}
Allegedfendant Became an Of-Youthful Appeals agreed, underthat this Court’s hold-

fender Muniz,ining aDefendant remained serious
youthful prosecutionoffender after theevenDefendant contends that once the{16}
dropped first-degree charge.the murderfirst-degreedroppedState the murder
2003-NMSC-021, 152, P.3d134 N.M. 74 86.charge, ashe should have been treated a

Muniz,In the adefendant was seriouson,youthful then thanoffender from rather a
who,youthful exchangein foroffender theyouthful Theserious offender. distinction is

dropping first-degreeState its murderbecause,important the frameworkas above
charge, guilty tamperingpled to with evi-suggests, beingofconsequencesthe labeled a

conspiracy tamperdence and to with evi-early gen-youthful“serious offender” arise —
¶ 1. trialdence. Id. The court sentencederally stage thanchargingat the —rather
adult, despite objectionhisMuniz as an thathearinga or post-adjudica-after notice and

only juvenile,he could be sentenced as ation.
pledtwo to hebecause the offenses whichjuveniles agedThis means that 15{17}
¶onlyguilty delinquent acts. Id.were 3.up first-degreechargedand who are with

Appeals agreedThe Court of with Muniz anddifferentlymurder treated the startare from
certiorari, we reinstated thereversed. Onchargedthan with seriouschildren less of-

sentence, holdingchild’s that the trialadult¶Muniz, 2003-NMSC-021, 15,fenses. See
authoritythecourt retained to sentence the152, example,74134 N.M. P.3d 86. For as

¶an Id.defendant as adult. 18. We rea-above,explained Rules ofthe Criminal Pro-
creatingLegislature, bythe thesoned thatapplycedure the District Courts tofor the

classification,youthfulserious ex-offenderproceedings instead of the Children’s Court
pressed intent treat childrenan “to thoseAlso, giverequiredRules. the not toState is
charged degree differentlyfirstwith murderintentnotice of its to seek adult sanctions.

children, ultimatelyifthan other even thoseallegedlya child who commits a delin-Unlike
guiltychildren not on the firstare foundoffense,youthfulaquent act or offender a

¶degree Id.charge.”murder 10.may inyouthfulserious offender be detained
jail holdinggeneral county note that inpopulationthe adult of a We first our{19}

Legisla-Compare largely abrogated by§ theawaiting trial. 32A-2- Muniz waswhile
12(E)(3) youthful provisions to(providing that a serious ture in 2005 when it added two

32A-2-20(G)county jail) Delinquencyinmay be a the Act. Sectionoffender detained
32A-2-12(A) (H) youth-aexplicitly§ an that(providingunth that al- and state serious

may adjudicated a delin-leged delinquent detained in ful who is foroffender be offender
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first-degree securing plea.purposemurder mise for of aquent act other than the See

youthful Muniz, 2003-NMSC-021, 152,a of-must be sentenced as either N.M. 74134
offender,delinquent dependingafender or P.3d 86.

adjudicated act.on the nature of the These
effectively rejected the core ofamendments We, therefore, thathold Defen­{22}

trialholdingour in Muniz —that the court youthfuldant awas not serious offender
authority aretains the to sentence serious agreement,when into pleahe entered his

adult, regardlessyouthful an ofoffender as longer chargedno withbecause he was first-­
adjudicated.the act for which he is plea.degree at the time his Rath­murder of

However, er, droppedif Muniz were momenteven still from the the State the{20}
effective, agree that this first-degreewe with Defendant charge,murder Defendant was a

Muniz, prosecutionIn thecase is different. charged youthfulchild with a offender of­
drop first-degree chargedid not the murder youthfulpotentialfense —a asoffender —and

agreementuntil it into pleaentered a with such, full rangehe entitled to ofwas the
2003-NMSC-021, ¶ 2,the defendant. 134 Act,protections by Delinquencyafforded the

152, case,74N.M. P.3d 86. In this the fullywhich are more below.discussed
promptingno fromState —with Defendant or

voluntarilythe trial dismissed thecourt— Requires anSection 32A-2-20 Amenabili-first-degree againstmurder charge Defen­
ty Hearingdant, credit,recognizing,after to its that it

theprovelacked the evidence to crime. See argues priorDefendant that to adult{23}
16-308(A) (“The prosecutorNMRARule in a sentencing, requirement“it is a that the

prosecut­criminal shall ... refrain fromease court find child isthe not amenable to treat-
ing prosecutorthatchargea the knows is not givenment” be“[t]heand that child must a

”).bysupported probable cause.... Our hearing amenability.” (Emphasison his add-
Muniz,reasoning Legislaturein thethat in­ ed.) argumentthis anWe view as assertion

chargedtended “to treat those children with authoritythat imposethe court lacks the to
differently,”degree ap­first murder cannot an adult sentence on a child without first

ply longerto a situation where State nothe making a determination that the child is not
“differently.”intends to treat the child

amenable to treatment or rehabilitation.charge first-degreeofWhere the murder is
dismissed,brought and then it is unfair to pro-Section 32A-2-20 the relevantis{24}

subject erroneously charged anythe child Delinquencyvision of thatthe Act sets forth
longer potential consequencestheto of seri­ responsibilitiesthe of the trial court for de-

youthfulous offender status. termining youthfulwhether a offender is
arguesThe State that its decision to amenable to treatment or rehabilitation.1{21}

drop first-degree chargethe murder “is stepsno The statute describes the the court
a by judgedifferent than similar conclusion a youthfulmust it can atake before sentence

at stage by jurythe directed verdict or a offender as an adult:
during disagree. Bydeliberations.” We

attorneyIf courtthe children’s has filed
dropping chargethe murder of its own voli-

a notice intent to anof invoke adult sen-early proceeding,tion in the the State was
the adjudicatedtence and child is as aacknowledging suspicionsthat initialits offender,youthful the court shall make thebyabout were not outmurder borne further

following findings in order to aninvokeinvestigation. That is not the same conclu-
adult sentence:judge jurysion a or airingmakes after a full

(1)of argument and fact. is it the child is notNor the same amenable to treat-
prosecutora drop-decision that makes when ment or child inrehabilitation as a avail-

charge facilities;ping negotiationa after compro-and able and

2009, Legislature provision determining1. theIn altered this consider in the childwhether is
from the version that was in effect when Defen- amenable to treatment or rehabilitation and do
dant was sentenced. The alterations are limited analysis.not affect our

judgeto one theof tire enumerated factors must
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(2) occupation,eligible patronizesfor commit- or or whothe child is not business
developmen- any public pool-hall,an for the or who habit-ment to institution visits or

mentallytally ually yardsdisabled or disordered. in the orwanders railroad
habitually jumpstracks or hooks ontoor32A-2-20(B) added).(emphasis Ad-Section

any habitually anyormoving train entersmittedly, this section is silent about whether
authority,enginecar or without lawful oramenabilitymust make an determi-the court

vile, obscene,habitually vulgar,who useswhere, here, youthfulthe of-nation even as
profane language publicindecent inoranagrees to be as adult.fender sentenced
places, guilty of conduct inor is immoralmakeplain languageBut the “shall the fol-

house,any public place anyor about schoolfindings in to invoke an adultlowing order
having responsible parentor who no orstrongly thesuggests Legisla-thatsentence”

guardian, habitually provi-theshall violatethe make anintended court to amenabil-ture
attend-ity sions of the law with reference toit considers im-determination whenever

anceamenability publicAn on schools.posing an adult sentence.
analysis precedenta to a courtis condition Laws, 4, §1917 ch. 1. furtherN.M. The Code
invoking an adult sentence. specified delinquenta child found wouldthat

court,”adjudged juvenilebe a “ward of theAmenabilityHistory Hear-Legislative theof
adjudicationand that an could not “besuching

§a conviction of crime.” Id. 5.deemed to beregard-To further inform ourselves{25}
in aInterestingly, nothing allowedthe Codeintent, historyto theing legislative we look

juvenile delinquent to be tried or sentencedof and to the Code as athe Children’s Code
Santillanes,In 47as an adult. But see reDep’t Comp-N.M. Health v.whole. See of (1943)140, 159-60, 138 503,P.2dN.M. 515-16¶ton, 18, 204,2001-NMSC-032, 131 N.M. 34

(holding child ofthat once a fits the definitionadoptedLegislatureP.3d 593. The New
criminally“incorrigible,” must be forhe tried1917,first in entitledMexico’s Juvenile Code

acts).subsequent delinquent the ex­WithDefining Delinquents, Pro-“An Act Juvenile
age juvenile fromception raisingof the of aviding for Their Reformation or Punishment

18, Laws, 74, 1,§ the16 to 1929 N.M. ch.seeProviding for Punishment of Thoseand the
largely unchanged for severalCode remainedDelinquency.”Who to SeeContribute Such

decades.Laws, date,to that a1917 N.M. ch. 4. Prior
juvenile charged with a criminal offense was Legislature addressedThe first{26}

Pey-differently“no than an adult.”treated be and sentencedwhether a child could tried
Nord, 717, 723, 716,78 N.M. 437 P.2dton v. it enacted 1943 amend-as an adult when the

(1968). juvenile722 The aCode established toments the Code:
county itcourt in each and vested with “ex- toin Act shall construed[Njothing this be

juvenileoriginal jurisdiction,” overclusive age fromprevent any person of whatever
Laws, 4, 2;§delinquents. 1917 ch. seeN.M. of abeing charged with the commission

Laws, 87, § (amending11921 N.M. ch.also andfelony laws stateunder the of this
2).Laws, 4, § The1917 N.M. ch. Code in District Courtsprosecuted therefor the

juvenile childdelinquenta as a underdefined state, mayupon beof this and conviction
age of 16 whothe Penitentiary in con-the Statesentenced to

any anylaws or ordi-violates of this state stateformity with the criminal laws of this
city, villageany ornance of town within any person.in the manner assame

state, incorrigible,or whothis who is or
Laws, 40, § (emphasis4 omit-1943 N.M. ch.thieves,knowingly associates with vicious

ted). Thus, juvenilechargingact of athe ofuppersons, growingimmoral or who isor
felony try theany age enougha was towithcrime, knowinglyin idleness or or who

impose sen-and an adultchild as an adultprostitution,or enters a house of orvisits
upontence conviction.knowingly any or dram-who visits saloon

crimi-sold, approach to theliquors expansiveare or Thisshop intoxicatingwhere {27}
bytemperedjuveniles wasstreets in the nal treatment ofwho wanders about the

That ver-any 1955 to the Code.being on lawful the amendmentsnight-time without
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adult dren’s court of the district courts.of the Code restricted treatment to divisionsion
Laws, 97, §years.”of fourteen See 1972 N.M. ch. 4.“juvenile[s] ageover the

205, §Laws, Legisla-9.N.M. ch. The1955 aThe 1972 Children’s Code included{29}
rangefurther the of childrenture limited authorityof tofurther refinement the court’s

tocould be treated as adults those whowho try alleged juvenileand an offendersentence
subject[s] for“properare not reformation or 1953,an 13-as adult. Under NMSA Section
Id. The amendment did notrehabilitation.” 14-27(A)(1) (Vol. 3, 1),Repl., Part chil-the
juvenilespecify how the court was to deter- jurisdiction anddren’s court could waive its

proper subject“amine whether a child was prosecution“transfer for in thethe matter
The inclu-for reformation or rehabilitation.” court,” 16provideddistrict the child was

language signaled inceptionof this the ofsion years chargedage felony.of and with a As a
amenability thatinquirythe is the focus of transfer, requiredcondition to the court was
Opinion.this evidentiary hearing,to hold an similar to the

Delinquen-inamenability proceeding today’s1972, LegislatureIn revampedthe{28}
Act,cy appropriateto if it was todeterminejuvenile systemjusticeMexico’s itNew when

try and the child as an Sec-sentence adult.enacted the Children’s See 1972 N.M.Code.
13-14-27(A)(2). justify transferringtion ToLaws, change likely prompt­ch. 97. wasThe

court,the child to the districtby a trio contemporaryed of United States
(4) uponto the[had find]the courtexpandedSupreme Court thatdecisions con­

hearing groundsthat there are reasonablejuveniles.protectionsstitutional for See
to believe that:States, 541, 553,Kent v. United U.S.383 86

(1966) (a)1045, 16 (holding delinquentS.Ct. L.Ed.2d 84 that the committed thechild
jurisdictionjuvenile may alleged;a court waive actnot its and

juvenileand transfer a offender to a criminal (b) the notchild is amenable to treat-
hearing,without a effectivecourt assistance throughment or rehabilitation as a child

counsel, reasons);of and a statement of In facilities;available and
Gault, 33-34,1, 1428,387 87re U.S. S.Ct. 18 (e) the child is not committable to an

(1967) (holding juvenilesL.Ed.2d 527 that mentally orinstitution for the retarded
protec­are entitled to certain constitutional ill;mentally and

adjudication proceedings,in includingtions (d) the of communityinterests the re-counsel);right Winship,the to In re 397 quire placed legalthat child bethe under358, 1068,368, 25U.S. 90 S.Ct. L.Ed.2d 368
discipline.restraint or(1970) (holding juvenilethat a is entitled to

13-14-27(A)(4)(a)-(d) (emphasisSection add-beyondproof adju­a doubt inreasonable an
ed). transfer,Upon the child was triedbothCode,proceeding). newdication The based
and sentenced as an adult.byon a model statute thecreated U.S. De­

Health, Education, Welfare, 1975,partment Legislature pro-of and In the added a{30}
provided comprehensive approacha to vision that thethe lowered threshold for transfer
adjudication disposition allegedand of todelin­ district court for certain serious offenses.
quent Laws, 97, Lauer,children. See 1972 N.M. ch. atsupra, (notingSee 370 that the

4(C); Lauer,§ see also Theodore E. amendment inpassedThe was reaction the“to
Mexico safeguardsNew Children’s Code: Some Re­ contention that recited werethe

Problems,maining 341,L.Rev. stringent10 N.M. 344 too in of andcases serious crimes
(“The(1980) age limiting,model statute was written that requirementto the was too

eases”).strengthen rights juve­ particularlythe children inof the in murder The amend-
court; juvenileit “discretionarynile retained the traditional ment allowed the totransfer

part,in large juvenilecourt framework but criminal court” mattersembodied of where the
what was then thinking yearsthe most advanced in was at least old of15 and accused

murder,rights procedural yearsterms of children’s and or at 16 oldleast and accused
safeguards.”). felonyalso of aThe Code made refer­ in the Seeenumerated statute.

4(A)(1)320,Supreme adopting Laws, §to (includingence the Court of 1975 N.M.rules ch.
newlyprocedure felony,for the assaultestablished chil- with intent to commit a violent
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onlydangerous provides youthfulthat of-aggravated battery, Act seriouskidnaping,
aggravated burglary, charged first-degreeand with murderexplosives, fendersuse of

arson). When court’s discre-aggravated the in district and automatical-can be tried court
invoked, onlyit had toto transfer was Alllytion as adults if convicted. oth-sentenced

the child’shearing and “consider” juvenilehold a systemin the until afterers remain
findingaamenability to treatment and make mayadjudication and as adultsbe sentenced

grounds“reasonable to believethat it had amenabilityonly hearing.anafter
alleged delin-that the child committed the Thus, hand,on the one the Delin-{32}4(A)(5); v.§ also Statequent act.” Id. see itquency prosecuteAct made to aeasier

650,Doe, 649, 1109, 1110N.M. 674 P.2d100 charged first-degreewith murder as anchild
(1983) only requires(holding that the statute hearing longertransfer is no neces-adult —a

amenability aof child’sconsideration —not hand,sary. the other the Act extendedOnrequire-finding). relaxedspecific These juvenileprotections systemof the to alltheproceed-it to aments made easier transfer
juvenile treatingalleged byother offenderscourt adult trial anding to the district for an

throughout adjudicationchildren thethem asjuvenilethe accused ofsentencing when was
eliminating the trialprocess2 effectively—felony. They thea foreshadowedserious

juvenileability to waive transfer acourt’s oryouthful youthful of-offender and serious
interpret legislative his-proceeding. We thiscategories today.wefender have

tory evolvingas evidence of an concern that
1993, againour LegislatureIn{31} longbe treated as so aschildren children

tack, approachchanged creating uniqueaits they can benefit from the treatment and
delinquency matters. Daniel M. Van-to See Delinquen-provided for in therehabilitation

Note,nella, JuryLet the the Waive: HowDo cy Act.
JerseyApprendi Appliesv. New to Juvenile

With this most version of therecent{33}Proceedings, Mary48 &Wm.Transfer
Code, awayLegislaturethe movedChildren’s(2006);723, Kelly K.753 alsoL.Rev. see

that afford-approach previouslyfrom an hadNote,Waterfall, State v. Muniz: Authoriz-
sentencingto the inwide latitude courtsedSentencing aing AbsentAdult Juvenilesof

It longeras adults. no the casechildren isAdult Sen-Conviction that Authorizes an
any felony potentiallyaccused ofthat a child(2005)tence, 229, (notingN.M. L.Rev. 23135

tried and as an adult.can be sentencedjoined move-that Mexico a nationwideNew
1953, (1972, asCompare §NMSA 13-14-27crime,juvenile“crack down on andment to

32A-2-3(J)1975)through §amended withexpand[... criminalgenerally eligibility] for
(2009) (listing expose a child tooffenses thatprocessing and adult correctional sen-court

sanctions). Similarly, excep-thewithAct, adultBy enacting Delinquencytencing”). the
offender,youthful Legis-thetion of a serioustoday, Legislaturein forcewhich is still the

longer a child to be sen-lature no allowsjuvenilethe now-familiar offend-established
court firsttrichotomy of as an adult without thedescribed in the first section tenceder

discussed, tofindingthe that the child not amenableOpinion. previouslyAs isthis

that,(A)(2)(b) custody facility,provides of a and theunless the to detention2. Rule 10-101 transfer
provide,specifically the right prompt probableChildren's Court Rules a cause determination.to

bail,Criminal for the DistrictRules of Procedure exception rightof we are noWith the the to
alleged youthfulapply afterCourts to offenders longer convinced that the above-mentioned

gives of adultthe State notice its intent to invoke forfeiting protectionsrights justify the additional
adopted shortlyWe after thesanctions. the Rule juveniles in the Court Rules.Children’safforded

un-of the Code. Our1993 enactment Children's e.g., (providingCompare, Rule NMRA10-243
commentarypublished anindicates that because adjudicatory hearing shall commencethat the

alleged youthful potentially faces anoffender days andfor a held in detentionwithin 30 childsanction, apply ofwe chose the Rulesadult to detention)days withfor a not inwithin 120 childprovidein moreCriminal Procedure an effort to (providing that a trial shall5-604 NMRARuleprotections the Rules do.than Children’s Court months). be-within six The issue iscommencerightSpecifically, we the tointended to extend Opinion, encouragescope weyond the of this butbail, statutory right telephone callsthe to three
revisitCourt tothe Children's Rules Committeedetention, and in a war-within 20 minutes after

protectquestion which theof rules bestthecase, right bearrest and detention the torantless
rights and interests of children.copy complaint priorgiven the toa of criminal
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1953, Laws, 4,§Compare §treatment. 13-14-­ (providing adjudica-NMSA ch. 5 that an
(1975) 32A-2-20(B)(1) (2009).§ juvenile27.1 with of delinquencytion cannot be

crime).a Similarly,deemed conviction of a
whole, historyTaken as a this{34} juvenile disposition carry anydoes not with it

carefully grantdemonstrates a calibrated of ordinarilyof the “civil resultingdisabilities
judicial authority to sentence children as from conviction a “oper-of crime” and cannot

light relatively long lineageadults. In of the disqualify anyate to the child in civil service
amenability proceeding,of the its continued application appointment.”or Section 32A-2-

presence Delinquencyin the Act cannot be 18(A). Legislature severelyThe also cur-
ignored tacitlyor per­diminished. We are admissibilitytailed the in subsequent pro-a

Legislaturesuaded that the intended to ceeding juvenileof a disposition anyand
amenabilitymake an determination a neces­ against juvenileevidence offered a child in a

sary predicate to the court’s ofexercise adult hearing. (stating juvenileSee id. that a dis-
Kent,sentencing authority. 383 atU.S.Cf. position supporting onlyand evidence can be

560-61, (holding86 S.Ct. 1045 that a transfer in sentencing proceedingsused after the con-
hearing “criticallya important proceeding”is felonyviction of a “for the purpose of a
because, scheme,juvenile statutoryunder a presentence study report”).and
“non-criminal treatment is to be the rule-—

Similarly, Section 32A-2-19 delimits{37}treatment,and the adult criminal excep­the
authoritythe court’s and discretion to hold a(internal quotationtion” marks and citation

being adjudicatedchild accountable after de­omitted)).
linquent. may impose fine,The court a or­

restitution,der paythe child to placeor thePurpose Amenability Hearingtheof 32A-2-19(B).probation.child on Section
interpretation legislativeOur of{35} mayThe court legal custodyalso transfer of

supported by primaryintent is also pur­the agencythe child to “an responsible for the
Act,pose of the which is care and delinquentrehabilitation of chil­

protectionwith publicconsistent the of the dren” for “facilitycommitment to a for the
interest, to remove from children commit- adjudicatedcare and rehabilitation of delin­
ting delinquent acts the adult conse- quent periodchildren” for a upof to two
quences behavior,of criminal but to still years that year-by-yearcan be extended un­
hold children committing delinquent acts twenty-firsttil the birthday.child’s Section
accountable for their actions to the extent 32A-2-19(B)(1)(a); 32A-2-23(D),§see also

education,age,of the child’s mental and (E) (allowing prior expiration long-termto of
condition,physical background and all oth- judgment probation,commitment or of as

er relevant factors. provided 32A-2-19,in maySection the court
yearextend for additional until child reaches32A-2-2(A). Thus,Section unlike the adult

21 if necessary).it finds These measuresjustice system,criminal with its focus on
Legislature’sreflect the intent to insulatepunishment deterrence, juvenileand jus­the

delinquent children from potentiallythe life­system policytice favoring“reflects a the
long consequences under the adult criminalrehabilitation and treatment of children.”
justice system maythat flow from a bad¶S., 2007-NMCA-146, 16,State v. Jose 142

Simmons,Roperdecision. v. 543 U.S.829, 171N.M. P.3d 768. Cf.
551, 570, 1183, 161 (2005)125 S.Ct. L.Ed.2d 1potentialThe consequences flowing{36}
(“[T]he youthrelevance of mitigatingas ajuvenile dispositionfrom a clearly evince the
factor derives from the fact signa­that theLegislature’s protectconsistent intent to chil-

qualities transient;youthture of are as indi­dren, possible,if at all from the adult conse-
mature,viduals impetuousnessthe and reck­quences of criminal example,behavior. For

may younger yearslessness that indominatebeinginstead of “convicted” and “sentenced”
(Internal quotationcan subside.” marks andadult,like an delinquent “adjudicat-a child is

omitted.)).citationed” “disposition”and receives a that “shall
not be deemed a conviction of crime.” Sec- amenability hearingThe is the{38}

also,32A-2-18(A); e.g.,tion see 1917 provided byN.M. sole device Legislaturethe to
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amenabilitythereby waiving right to anwhether, youthful hisspecificafordetermine
rev’d, 2003-NMSC-021,determination),consequences 134offender, the above-mentioned

¶ 28152,findingThe of non-amena- 74 P.3d 86. But see id.effective. N.M.can be
authority J.,(Kennedy, concurring partcourt’s inbility trigger for the and dissent­is the

(“Wean adult.youthful suggestoffender as thating part)a in ... should notto sentence
¶Muniz, 2003-NMSC-021, 16, 134 N.M. waiving one’s status as a child under theSee

court152, finding gives However,The the74 P.3d 86. option.”).Code is anChildren’s
impose “adult conse-to thethe discretion expresslyease considered the waiverneither

on a child whoquences of criminal behavior” issue, onand thus neither can be relied as
pun-exempt from adultwould be otherwise authority argument.for the State’s

32A-2-2(A). Put anotherishment. Section position thatThe State’s Defendant{40}non-amenabilityway, finding gives thethe of
amenability hearinganrightwaived his tonecessary leverage dislodgeto athecourt 213(B),in whichsupportfinds some Rule 10—disposi-protectivetheyouthful offender from

the di-expressly allows waiver of one ofDelinquencythe Act.tional scheme of 32A-2-20(A) right torectives of Section —the
grand jury pro-apreliminary inquirya orWaiver

cite,However, notceeding. the State does
that Defen­The State concedes{39} find, any provisionwe are unable to suchand

amenability hearing,to andant was entitled right to anthat allows a child to waive the
rightthat when heargues that he waivedbut amenability hearing. Nothing in the Delin-

Theagreed as an adult.to be sentenced Legislatureindicates that thequency Act
oura lone statement fromState relies on could sen-contemplated that a courtever

Appeals support positionin of itsofCourt makingwithout firsttence a child as an adult
right an amena­Defendant waived his tothat questionon the ofits own determinationS.,hearing. v. Michael 1998-­bility See State amenability to treatment.¶ 11, 124 732,NMCA-041, P.2d 201N.M. 955

32A-2-20(B)Instead, sug-Sectionplea disposi­in and(“Respondent agreed {41}the
make” agests oppositethe court “shallagreement that he could be sentenced totion —the

is not amenable tofinding that the childyears, of which zeroan adult sentence of six
“in to in-or orderthereby treatment rehabilitationyears suspended,to four could be

added.)(Emphasisvoke an adult sentence.”eliminating any dispositionalaneed for
32A-2-20(C)Furthermore, lists sev-proveto Sectionhearing at which the State needed

inthat a trial court must consideran en factorspursuantthat the conditions to which
determination,3amenability andmaking itsmay imposedbe were met.”adult sentence

alone,added.)). factors, standing is dis-only none of those(Emphasis are aware ofWe
eachtrial court must considerAppeals positive. Thefrom the Court ofone other decision

them, “any factor” inplus other relevantthat a child could ofapparently assumedthat
amenable todetermining whether the child isamenability hearing. State v.an Seewaive

¶ 649, 32A-2-Muniz, 2000-NMCA-089, 19, 129 or rehabilitation. SectionN.M. treatment
20(C)(8). together, provi-twoTaken these(remanding giving the defen­11 P.3d 613 and

sentence, that it court’sclearly suggest is theaccept an adult sionsoptionthe todant

(5) maturity32A-2-20(C) sophistication of thethe andprovides:3. Section
by theconsideration ofchild as determinedmaking findingsthe set in Sub-C. In forth

situation,home,section, socialjudge child’s environmentalthe shall con-section B of this
living;following patternfactors: attitude and ofsider the and emotional

offense;(1) alleged (6) historythe of the previousseriousness theand ofthe record
(2) alleged commit-whether the offense was child;

violent,aggressive, premeditated oranted in (7) protectionprospects adequate offorthe
manner;willful public of reasonablethe and the likelihood

(3) a firearm was used to commitwhether proce-by the use ofof the childrehabilitation
offense;allegedthe dures, currently avail-services and facilities

(4) againstalleged waswhether the offense able; and
weightagainst property, greaterpersons or factor,(8) providedany thatrelevantotherpersons, espe-being given againstto offenses the record.factor is stated onresulted;cially personal injuryif
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responsibility case-by- “critically importantto make a proceeding”individual and “that it
regardcase determination with to each is incumbent on the Juvenile Court” to follow

youthful amenabilityoffender’s to treatment requirements spelledthe inout Section 32A-
or sentencingrehabilitation. 2-20 before a child as an adult.

itWe also find instructive that the{42} LegislatureOur directed the trial{45}
findingstrial court must make these even for juvenile dispo­court to determine whether a

youthfula offender who has been sentenced sition would be an effective sanction for a
32A-2-20(D)§previously as an adult. See youthful undoubtedlyoffender. This is be­

(stating presump-that athere is rebuttable cause, Supremetheas United States Court
tion that asuch child is not amenable to recently recognized, personality traits“[t]he

rehabilitation). maytreatment or A court juveniles transitory,of are more less fixed”
simply rely previous findingnot aon of non- greaterthat a ...possibility“[there is]so

amenability priorin proceeding.a This indi- that a minor’s character deficiencies will be
Legislaturecates that the intended the trial Roper, 570, 125reformed.” 543 atU.S. S.Ct.

amenabilitycourt to make an determination (internal quotation1183 marks and citation
potentially exposedeach time a child is to omitted). Furthermore, as the Court also

adult sanctions. noted, “juveniles strugglestill to define their
identity,” susceptibility juvenilesso of“[t]hesupported byThis conclusion is the{43}

irresponsibleto immature and behaviorSupremeUnited States Court’s decision in
Kent, irresponsiblemeans ‘their conduct541, is not asThere,383 U.S. 86 1045.S.Ct. the

morally reprehensible as that of an adult.’”juvenileCourt considered whether the court
Oklahoma,(quoting ThompsonId. v. 487compliedhad with the District of Columbia’s

815, 835, 2687,U.S. 108 S.Ct. 101juvenile 542, L.Ed.2dprocess.transfer Id. at 86
(1988)). Therefore,702 to sentence a childjuvenile juris-S.Ct. 1045. The court waived

adult,anas the trial court must make aproceedingdiction and transferred the to the
that, spiteconscious determination in of themakingcriminal court without necessarythe

foregoing, beyondthe child548, is reform —thatfindings. Id. at 86 S.Ct. 1045. The
rehabilitation,(the instead of a chance atobserved, the childCourt implicitis in“[I]t Juve-

Court) separated society placedmust be from inandnile scheme that non-criminal treat-
the facility.confines of an adult correctionalment is to be the rule —and the crimi-adult

responsibilityThis is not atreatment, light­to be takenexceptionnal the which must be
ly.governed by particularthe factors of individ-

560-61,ual cases.” Id. at 86 1045S.Ct. We are Legisla-convinced that the{46}
added) (internal(emphasis quotation marks ture responsibilitydid not intend this to be

omitted). result,and citation As a the Court bargained away. amenabilityThe determi-
held that a hearingwaiver or transfer awas nation rightsis not like certain which can be
“critically important proceeding” and “that it Const,See, e.g.,waived. U.S. amend. VI

uponis incumbent the Juvenile Court to (guaranteeing an right juryaccused the to a
accompany its waiver order with a statement trial and to confront againstthe witnesses
of the reasons or considerations therefor.” him). amenability impli-The determination

(internal quotationId. marks and citation just personal rightscates more than the aof
omitted). Delinquencychild. requiresThe Act that

Although Kent pre-trialdealt with this determination be made{44} “consistent with
proceedings, Supremetransfer we find protection publicthe the of the interest.” Sec-

32A-2-2(A).reasoning persuasive. Thus,Court’s leg-Like the tion trialthe court must
Kent,islative scheme in Delinquency weigh only child,the Act not the interests of the but

makes clear that “non-criminal treatment is also familythe interests of the child’s and of
rule,” charged societythe unless the child is §with as a whole. See 32A-2-2. We are

result,first-degree murder. As a hard-pressedbecause to conceive aof decision that
amenability hearingthe society’sis the exclusive tool cuts closer to the core of interest
invoking exceptionfor the give upof adult criminal than an election to on one of its

punishment, agreewe with Kent that it is a responsibility oughtchildren. This not be
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abilitypro- partiesthat the lack the tocurrency plea-bargainingin It followstheused as
bargain away responsibility.ownamenability the court’sput, determi-Simply thecess.

result, us,in reverseAs a the case before wechild’s choice to be tradednation is not the
Appeals trialthe Court of and hold that theaway.4

accept plea bargain andcourt could not theAppealsofWe note that our Court{47}
sentence Defendant as an adult without firstview,much the samepreviously indicatedhas

amenabilityconducting hearingan and mak­
context. In Statethough not in an identical

ing necessary findings.5 Consequently,the76,Hunter, 2001-NMCA-078, 131 N.M. 33v.
plea agreementof isan essential term the

296, Appeals consideredour Court ofP.3d void, below,explained theand for reasons
authority tothe trial court had thewhether Pieri,pleaentire must fall. State v.Cf.youthful as ana serious offendersentence 2009-NMSC-019, ¶ 33, 155,146 N.M. 207

only typical sentencinga adultadult —after (“[I]f acceptsthe court a defen­P.3d 1132
guilty of thehearing he was found—when plea exchange guaranteed,in adant’s for

second-degreeyouthful offenses ofoffender specific sentence and that sentence is not
tamperingand with evidence. Themurder imposed, givethe court must the defendant

negative, holdingin the “[w]ecourt answered opportunity plea.”).an to withdraw his or her
it fundamental that children who aredeem

thatrecognizeWe that the rule{49}degree and whonot convicted of first murder
today a that wewe announce is new rule andhaveappear to be amenable to rehabilitation

applied.it Seemust determine how is to berightand essential not to be sen­a basic
¶2007-NMSC-057, 35,Frawley,v. 143Stateadults unless the trial courttenced as fulfills

(“7, 172 P.3d 144 ‘A new rule is definedN.M.32A-2-20(B)requirementsthe Sectionof
by prece­... was dictatedas a rule that not¶ added).(C).” (emphasis12and Id.

existing at the time the defendant’sdent
”)agree with the views ex­We (quotingfinal’ Whortonconviction became{48}

Hunter, 1173,406, 416, 12732A-­pressed in and we read Section Bockting,v. 549 U.S. S.Ct.
(alteration(2007)step original)).the trial 1 ingoing2-20 as one further: 167 L.Ed.2d

“onlystatutory authority impose generally applyto to cases oncourt lacks the New rules
review,” proceed­any youthful offender and not to collateralan adult sentence on direct

¶ justifica-noings. Id. 34. Because we seecomplying with Section 32A-2-20.without

said, judgebeing we the trial inreplete to 5. That commend4. Our case law is also with references
mandatory amenability ordering psychologicalnature of the determi­ evaluationthe case for athis

F.,See, e.g., StephenState v. 2006-­ sentencingnation. prior heto but afterof Defendant
24,¶NMSC-030, 12, 140 N.M. 139 P.3d 184 Althoughagreed as an adult.to be sentenced

(noting in order to make the "critical deter­that everyone ma-code treats who is ofour criminal
youthfula of­mination” of whether to sentence purposesjority age of sentenc-the same for the

juvenile,a “the Chil­fender as an adult or as authorityjudges statutorying, the totrial have
requires the court to determinedren’s Code youthfulyouthful andserious offenderssentence

treatment or iswhether the child is amenable to statutoryless than the maximum.offenders toeligible to an institution for chil­for commitment 1978, 31-18-15.1(0 (1993) (allow-§See NMSAadded));(emphasis Mun­dren with disabilities” sentencing judge youth-ing reduce a seriousa to152,¶iz, 2003-NMSC-021, 16, 134 N.M. 74 P.3d byyouthfulor offender's sentenceful offender’s(holding youthful whothat a serious offender86 sentence);of the basicmore than one-thirddelinquentpled a offense could nonetheless beto
1978, 31-18-15.3(D) (1993) (providing§NMSAadult, statingan but that an adultsentenced as

youthfulmay sentence a seriousthat the courtautomatic, the courtis not and insteadsentence
term).mandatorythe adultoffender to less than32A-2-20);apply provisionsthe of Sectionmust

processMany young are in the ofadults still¶ 3, 8,Ira, 2002-NMCA-037, 132 N.M.State v.
emotionally psychologicallydeveloping and and(“To impose anan adult sentence on43 P.3d 359

offender, by thatmay better a shorter sentencebe servedadjudicated youthful mustthe court
(1) punishes the offenderto treat­ but does not transformthat the child is not amenable stillfind

(Emphasis judge this casement or rehabilitation as a child....” criminal. The ininto a hardened
S., 1998-NMCA-041,added.)). MichaelBut see to ato sentence Defendanthad the discretion

732,¶ 11, (noting in dicta124 N.M. 955 P.2d 201 eighteen years.prison The inves-term of zero to
defendant, offender,youthfula waivedthat the putjudgetigation in this case himthe undertook

issues, rightappeal includingright hishis to all authorityposition thatin a better to exercise
explicitlyamenability hearing, exceptan thoseto intelligently.

plea agreement).reserved in his
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applying today’s retroactively, plea argumentthan pleation for rule other its that the
onlyappliesthat the rule to this and was valid.we hold

in aall other “cases which verdict has not minimum, holding todayAt a our{52}
been and those cases on direct re­reached requires portionto thatus invalidate of the

pre­view in which the issue was raised and plea agreement requiring Defendant to be
Magby,served below.” State v. 1998-­ reflection,ansentenced as adult. On howev-

¶NMSC-042, 18, 126 361, 965,N.M. 969 P.2d er, pleaDefendant’s entire must fall intact.
bygroundsoverruled on other State v. Mas­ Gibson, 742, 743,See State v. 96 N.M. 634

careñas, 2000-NMSC-017, ¶ 27, 129 N.M. (“[A]1294, (Ct.App.1981) pleaP.2d 1295 bar-
230, 4 P.3d 1221. unit.”).gain stands or falls as a It would be

simplyunfair to the State to remand for anpoint,As a final Defendant ar­{50}
amenability hearing re-sentencingand whengues plea agree­in thatthe alternative his

apparently droppedthe State the two CSPMment should be set aside because he did not
charges against exchangeinDefendant forright amenability hearingwaive his to an in a

agreementhis to be sentenced an adult.asknowing voluntary Specifically,and manner.
keepTo do so would allow Defendant to bothDefendant claims that he was never notified

original bargainthe of hisbenefit and of ourright amenability hearing;of his to an conse­
holding today. might equallyAnd it be un-quently, he did not realize that he could have

impossiblefair to Defendant. find it toWejuvenile pleabeen sentenced as a but for the
any degreedetermine with of confidenceagreement. agree withWe Defendant that a

agreedwhether Defendant would have toyouthful offender must be informed of his
plead guilty had he been aware of uncon-hisright amenabilityto an determination before

right amenability hearing.ditional to anagreeing to be sentenced as an adult. We
acknowledge Thus,appearfurther that it does not grantwe Defendant his{53}

requestedfrom the record that Defendant was ever relief to the extent that we remand
However,right. lightnotified of that in of this case to the children’s court where the

holding today, parties may proceed lightour we need innot discuss the of the voided
S.,plea agreement.issue further. Given that Defendant Josecould 2007-NMCA-­Cf.

¶ (re­146, 22, 829,142right amenabilitynot have N.M. 171waived his to an P.3d 768
manding 21-year-old sentencingahearing, we need not for underaddress whether he did

Delinquencythe Actknowingly voluntarily because the child askedso and in this instance.
only sentencing hearing).for a new Despite

Procedural Ramifications on Remand apparent absurditythe re-tryingof Defen­
age juvenile,dant at his as a we hard-­arepresents problemThis case a difficult{51}

pressed upto come anwith alternative.unless, course,on of the de-Stateremand —
Furthermore, we would intrude on the exclu­pursue againstcides not to its case Defen-

Legislaturesive domain of the if we were todant, or, trial, adjudicatedat guiltyhe is not
jurisdictioninterfere with the of the chil­charged Assumingof the offenses. the State

Const, VI, §dren’s court. N.M.See art. 13case,pursues yearsits Defendant will be 23
(granting jurisdictiondistrict courts “such ofby filed,Opinionold the time this is but the
special proceedings maycases and as berequiresChildren’s Code that he be treated

law”); Santillanes,byconferred In re 471978,juvenile. §as a See NMSA 32A-1-
148, 138N.M. at P.2d at (holding508 that the8(A) (2009) (providing that the children’s

conferring “jurisdictionof of special casescourt original jurisdiction”has “exclusive
proceedings,” juvenileand proceed­such asperson yearsover a agewho is 18 of or older

ings, disposal legislature”).“is at the of theallegedand was a child at the time the act
committed). However,was processDefendant asks aAs matter of due and fun-{54}

only fairness,that ...“[t]his case be remanded so damental Defendant should be re-
may pleathat closely possible rightful[Defendant] withdraw his and turned as as to his

can properly proceed position: positionthe matter in children’s the he was in before the
court.” The State not andoes offer alterna- trial court himsentenced as an adult without

allowingtive to Defendant to makingwithdraw his a determination of whether he was
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legislative sentencingamenable to treatment or rehabilitation. See needs a solution to the
¶ 31,1997-NMSC-040,Vallejos, 123 gaps byState v. created Delinquencythe Act and

(“The739, right Ira,N.M. 945 P.2d 957 to sub- justice system.the criminal 2002-See
¶¶process principles NMCA-037, 25-32,stantive due embodies of 8,132 N.M. 43 P.3d

everyfundamental fairness and entitles indi- (urging Legislature359 the to consider sen-
arbitrary oppressivevidual to be free from or tencing juveniles provid-alternatives for and

conduct.”). time,government At that Defen- ing examples approaches ju-of the of other
presumptively disposi- ¶¶dant was entitled to a risdictions); (Bosson, C.J.,id. 50-55

Delinquency disposi-tion under the Act—a specially concurring). Defendant’s situation
reintegrationgearedtion toward reform and See, S.,unique. e.g.,is not Jose 2007-

society, punish-into than atrather one aimed ¶NMCA-146, 22, 829,142 N.M. 171 P.3d
presumptionment and deterrence. This of (noting sentencing768 that on remand “is

amenability to treatment or rehabilitation is complicated by the fact that Child is too old
juvenile dispositionalthe essence of our juvenileto be sentenced as a because he is

scheme. To Defendant wouldoffer less now twenty-one”).
unfair, despitebe the literal dictates of the Indeed, Delinquency plainlythe Act{58}

Delinquency Act. where, here,anticipates “ju­a situation as a
Therein conundrum. Tolies the our{55} grownvenile into adulthood” must be tried

knowledge, juvenile systemour is not child, yet presumptivelyas a eligibleremains
equipped to treat or rehabilitate an individual for Applicationtreatment or rehabilitation.

21;ageover the of nor is our adult criminal Johnson, (D.N.J.­155,F.Supp.178 164of
system likely equipped provide typeto the of 1957) (holding that a Juvenile Court can

opportunitiesortreatment rehabilitative that properly jurisdictionexercise over individuals
juvenile.are available to a inDefendant is a past age agethe of 18 but that the relation­

juvenile/eriminal purgatory:sort of he has one).ship However,must be a reasonable
juvenilerights yet mayas a and he be too old such an effectively “agedindividual has out”

to benefit from them. of the rehabilitative mechanisms available
Delinquency §under the Act. See 32A-2-19worse, legal systemWhat is the and{56}

(providing that the children’s court does notlegislativethe Delinquencyscheme of the Act
jurisdiction delinquentretain over offenderspredicament.bear much of the fault for his

result,past age twenty-one).the of As a theDefendant amenabilityshould have had an
mayaccused receive an adult sentence for anyears ago,determination over three before

act agethat was committed at an when theprisonhe served time in and before he lost
may ability appre­accused have lacked the toprotections Delinquencythe of the Act. aAs

gravity consequencesciate the or of ac­result, hisadjudicated offender,youthfulif a De-
570,Roper,tions. See 543 U.S. at 125 S.Ct.veryfendant deserves —at the least —an

Thus, any meaningful1183. the child losesopen-minded inquiry availabilityinto the of
chance at treatment or rehabilitation on theyoungalternative facilities or treatments for

hand, gets punished po­one and for an actmight approximateadults that those avail-
tentially lacking culpability requiredthe forTherefore,Delinquencyable under the Act.
an adult sentence. Such a result does notin successfully pursuesthe event the State
accomplish juvenilethe ends of either the oragainstits case Defendant and reaches an

justice systems. urgeadult Legisla­We theremand,amenability hearing on we theorder
any(1) groupsture and other interested to ad­judgetrial to consider ofevidence wheth-

dress this issue.er Defendant is amenable to treatment or
agerehabilitation at his at the time of the

Remaining Appeal(2) Defendant’s Issues onhearing, anyand whether available facili-
sentencingor inties alternatives exist the argumentsDefendant makes two final{59}

system providingadult corrections for that First,appeal. argueson Defendant that the
treatment. Appeals holdingin thatCourt of erred the

Appeals Apprendi byourAs Court of noted near- issue raised Defendant at trial{57}
ly eight years ago, appealdesperatelyNew Mexico is not viable on because Defendant is
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2010-NMSC-015amenability hearing. Seeto anentitlednot
490,466,Jersey, 530 U.S.v. NewApprendi 489229 P.3d

(2000) (hold­2348, 435147 L.Ed.2d120 S.Ct.
McNEILL, MarilynF. CatesWilliamais entitled toa criminal defendanting that

Trust, Plaintiffs-and The Blackbeyond a doubtfinding by jurya reasonable
Petitioners,beyonda sentenceany fact that increasesof

statute).byprescribedmaximum amountthe v.
that Defen­and holdAlthough we reverse

AND OPERAT-RICE ENGINEERINGhearing,amenabilityrighta to andant has
Inc.,INC., Engineering,ING, RiceRicehere,Apprendithe issuedecline to reachwe

Company,Operating and Hobbs Saltyet ripe our review.not foras the matter is
System,Disposal whose GeneralWateramenability hearing,had anDefendant never

Operating Company andRicePartner ishe will.unclear whether everand it remains
are Altu-Ventureswhose Partners/JointAppeals’ recentConsequently, the Court of

Ltd., al.,Energy et Defendants-Re-racontrolling.Rudy B.in v. isdecision State
spondents.¶2009-NMCA-104, 53, 147 45, 216 P.3dN.M.

2009-NMCERT-009,810, 147granted,cert. 31,686.No.
(No. 31,909, 15,423, Sept.224 650P.3dN.M.

2009) mayyouthful offender(holding that a Mexico.Supreme Court of New
juryan after aonly be sentenced as adult

4,March 2010.that thefinding beyond a doubtreasonable
treatment orjuvenile is not amenable to

rehabilitation).

argues for the firstDefendant also{60}
to anappealin that his sentencetime this

facility agethe of 21prisonadult before
punishmentcruel and unusualamounts to

Court ofunder the 8th Amendment. Our
before,questionAppeals has addressed this

nothing in case that meritsand we see this
See, e.g.,prior rulings.departing from those

Ira, 2002-NMCA-037, ¶ 24, 8,132 N.M. 43
1/2-year(holding that a 91 adultP.3d 359

juvenilefor a did not constitutesentence
punishment).cruel and unusual

CONCLUSION

Appeals onreverse the Court ofWe{61}
right to an amena-the issue of Defendant’s

bility hearing and remand to the children’s
with thisproceedingscourt for consistent

Opinion.

IT IS SO ORDERED.{62}

CHÁVEZ,L.WE CONCUR: EDWARD
Justice, SERNA,PATRICIO M.Chief

PETRA JIMENEZ MAES and CHARLES
DANIELS,W. Justices.


